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ISSUE PRESENTED

Whether a criminal defendant, in order to

preserve his right to a trial within one dear pursuant

to Mass. R. Crim. P. 36, must lodge groundless

objections to the scheduling o~ routine pretrial

proceedings that have no effect an his "first and

only" trial elate .'~

STATEMENT Off' INTEREST 0~' AMICUS CURIAE

The Massachusetts Association of Criminal Defense

Lawyers (MACDL) is an incorporated association

representing more than 1,000 experienced trial and

appellate lawyers vrha are members of the Massachusetts

Bar and whn devote a substantial part of their

practices to criminal defense, MACDL's mission is to

preserve the adversary system of justice, to maintain

and foster independent and able criminal defense

lawyers, and to ensure justice and due process for

persons accused of crimes.

MACDL is dedicated to protecting the rights of

the citizens of the Gommonweal.th guara.n.teed by the

Massachusetts Declaration of Rights and the United

1 This brief addresses only the trial court's speedy-
trial dismissal pursuant to Rule 36; MACDL takes nn
position on the trial court's dismissal, in the
alternative, for failure to prosecute. See Comm. Add.
25 --27.
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States Canstitutian. MACDL seeks to improve the

criminal justice system by supporting policies and

procedures to ensure fairness and justice in criminal

matters. MACDL devotes much of its energy to

identifying, and attempting to avoid ar correct,

problems in the criminal justice system. ~t files

amicus curiae briefs in cases -- like this one -- that

raise questions of importance to the administratian of

justice.

STATEMENT OF THE CASE

~. LEGAL FRAMEWQRK.

To protect defendants` speedy-trial rights and

ensure the effective management of trial court

dockets, Rule 36 of the Massachusetts Rules of

Criminal Procedure generally requires that each

criminal defendant in the Commonwealth be brought to

trial within one year of his arraignment. Mass. R.

Crim. P. 36(b)(1)(C); Commonwealth v. Spaulding, 411

Mass. 503, 504 {1992). If the time to trial exceeds

that limitation, the Commanwea~th bears the burden of

justifying the delay by "demonstrat[ing] that a

particular period or periods should be excluded from

the [one-year] calculation." Commonwealth v. Rcadgers,

448 Mass. 538, 540 (2007), The Commonwealth may make

-2-



this showing in one of two ways: first, by

establishing that a particular length of time "falls

within ane of the `excluded periods' provided in rule

36 (b) (2) ," or second, bar demonstrating "that the

defendant acquiesced in, was responsible for, or

benefited from the delay." Spaulding, 411 Mass, at

504 (quoting Commonwealth v. Lauria, 411 Mass. 63, 68

(1991)) (brackets omitted). If the Commonwealth is

unable to carry this burden, the failure to try the

defendant wi~.hin one year requires dismissal of the

charges against him wi~.h prejudice. Mass. R. Crim. P.

36(b)(1), (e); see also Lauria, 411 Mass. at 71.

To complement this speedy-trial. guarantee, the

Superior Court issued Standing Order Nn. 2 -86 in 2Q04.

See Comm. App. 32 (text of the Standing Order, as

amended).2 Befare the order was enacted, judges in

criminal cases vaould routinely schedule pretrial

proceedings `bn an ad hoc basis," often leaving the

selection of a trial date "as the final order of

business." Jeffrey A. Locke, Superior Court Criminal

z As used in this brief, ~~Comm. Br." refers to the
Common.wealth`s Brief, "Comm. Add." refers to the
Commonwealth's Addendum of the Motion. Judge's
Decision, and "Comm. App." refers to the
Cnmmon.wealth's Appendix. Unless otherwise noted, this
brief cites those filings as they appear in No. SJC-
12428, Commonwealth v. Graham.
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Case Time Standards, Bas. Bar J., Jan. /Feb. 2005, at

8. The Standing Order brought structure and stability

to this process, assigning each criminal case in

Superior Caurt to a lettered "track" (A, B, or C)

depending on its complexity. See Comm. App. 33

(Standing Order pt. TII). Under this system, a case's

track designation {which is selected during a

defendant's arraignment and confirmed during his

pretrial hearing) establishes the schedule for the

remaining stages of the proceedings. See id. at 33-34

(Standing Order pts. TI-III). If a case is assigned

to Track C, fnr example, the Standing Order provides

that (1) the pretrial conference and pretrial hearing

should take place within 180 days of arraignment, (2)

the final pretrial hearing should take place fourteen

days before trial, and (3) the trial should take place

within 360 days of arraignment. See id. at 33, 35 -36

(Standing Order pts. II, VII). Pursuant to the

Standing Order, the court will enter a scheduling

order at arraignment setting forth the specific dates

for these various events. See id, at 33 -34 (Standing

Order pts. II-III) 3

j The trial date and final pretrial hearing date
contained in the scheduling order are presumptive;

'~;



1n this way, Standing Order No. 2 -86 and Rule 36

mutually reinforce each other, working together to

ensure that criminal cases in Superior Court remain an

schedule for disposition within ane year.

II. PROCEDURAL HISTORY.

This appeal concerns the application of Rule 36

to two defendants wha did nat stand trial within this

one-year timeframe,

A state grand jury indicted defendants Ellis

Galden and Kevin Graham, Jr., on June 10, 2016, for

the 2004 murder of Thomas Hawkins. Comm. Add. 1. Mr.

Golden was arraigned on June 20, 2016, and Mr, Graham

was arraigned two days later. Id. Pursuant to the

Standing Order, their cases were assigned to Track C,

and the court entered a scheduling order establishing

the following subsequent proceedings (identical as to

both defendants):

pretrial conference duly 14, 2016
pretrial hearing December 13, 2016
final pretrial conference June 1, 2017
trial June Z2, 2017

Id. at 1-2; see also Camm. App. 31; Comm. App.

{Golden) 19. The hearings and conferences all took

place as scheduled, and the parties confirmed the

they are confirmed at the initial pretrial hearing.
See Comm. App. 33 -35 (Standing Order pts. II-III, VI).
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trial date both at the pretrial hearing on December 13

and at another hearing on May 11, 2017. Comm. Add. 2.

In other words, no pretrial proceeding {nor any action

taken by either of the defendants) delayed the trial

date established in the initial scheduling order. See

Comm. App. 234 (prosecutor's concession, after

discussing various pretrial events with trial court,

that "[n]one of the dates that we have talked about

have had an impact on moving the trial date").

Nevertheless, on June 9 -- three days before the

"first and only trial date" -- the Commonwealth sought

to postpone the defendants' trial, citing its

inability to secure the presence of a necessary

witness. Comm. Add. 12; see id. at 7-8, 38. The

court denied the motion, and when the parties returned

on June 12, the Commonwealth answered that it was not

ready for trial. See id. at 1, 9. The defendants

then moved for dismissal far want of prosecution; the

trial court denied the motions and scheduled a status

conference for June 19. See Comm. App. 181-82. On

June 19, the Commonwealth again answered that it was

not ready for trial. Comm. Add. 11.

The defendants moved to dismiss again (Mr. Golden

an June 22, Mr. Graham an June 26), this time raising



speedy-trial arguments in addition to their failure-

to-prosecute claims. Id. at 1. According to the

defendants, the Commonwealth's failure to bring them

to trial within nne year violated Rule 36(b)(1}(C),

and required dismissal of the charges against them

with prejudice. Bee Comm. App. 91-92; Comm. App.

(Golden) 61. The Commonwealth, for its part, argued

that the Rule 36 clack had not het run because certain

time periods did not count towards the one-year

calculation. Forgoing any reliance on the express

exclusions listed in Rule 36(b)(2), the Gammanwealth

argued instead that the doctrine of acquiescence

operated to exclude these time periods. See

Spaulding, 411 Mass. at 504. In particular, the

Commonwealth argued that by failing to object to the

calendaring of their pretrial conferences and

hearings -- which, again, had taken place as described

in the original scheduling order -- the defendants had

"acquiesGeCd~ in" the "delay" occasioned by those

proceedings. Comm. App. 118; Comm. App. (Golden) 67;

see also Comm. App. 232 (prosecutor's concession that

the Commonwealth did not seek to rely on "any

specifically enumerated events in [Rule 36 (b} (2) ] ") .

~t



The trial court (Wilkins, J.) granted the

defendants' motions. The court began by emphasizing

that "the first and on1~ trial date in this case

complied with the one-year deadline for commencement

of trial and [was never] continued or delayed." Comm.

Add. 12 (citation omitted). Indeed, the court noted,

the parties agreed that none of the dates cited by the

Commonwealth "had any impact on moving the June 12,

2Q1& trial date." Id. at 14. Far this reason, the

court held, the doctrine of acquiescence did not

apply. Id. at 24:

The court went on to identify a number of flaws

in the Commonwealth's reading of Rule 36. The court

noted, for example, that the Cammonwealth's positign

would undermine the orderly schedule established by

Rule 36 and the Standing Order -- and would require

defense attorneys to lodge frivolous objections to

routine proceedings to boat, Id. at 17 -18 (citing

Mass. R. Praf, C. 3.1). Moreover, the court

explained, the Commonwealth's approach would

needlessly penalize defendants, to no legitimate end.

Id. at 19-20. And it would "effectively double-count

all the events subsumed within Rule 36's one year

period, nullifying the one year deadline." Id. at 21

T8~



(footnote omitted}. The Court also rejected the

Commonwealth's argument that Rule 36 violates the

separation of powers. Id. at 27 -29.

The Commonwealth subsequently filed timely

appeals, and the cases were transferred to this Court

an the defendants' application for direct appellate

review.

ARGUMENT

Nothing in Rule 36 or this Court's jurisprudence

cnmpeZs a defendant ~.0 lodge frivolous abjection to

the scheduling of routine pretrial proceedings that

have no bearing on the defendant's ultimate trial

date. Indeed, such a requirement plainly conflicts

with both the text of the rule and the cases

interpreting it. In arguing to the contrary, the

Commonwealth suggests that the trial court's Rule 36

dismissal offends the Constitutional separation of

powers and promotes an unworkable standard that judges

cannot easily follow. But the promulgation of speedy-

trial rules is a quintessentially judicial func~ian,

because it both governs the timing of gases in the

courts and fulfills the judiciary's obligation to

effectuate an important constitutional guarantee, and

the trial court's application of Rule 36 was bath

_9^



practicable and fair. The Cammonwealth's

interpretation of the rule, moreover, stands in

serious tension with a defense attorney's professional

obligations, because it would require an attorney to

make baseless objections if she wishes to secure her

client's speedy-trial rights. For all these reasons, ,

the Court should reject the Commonwealth's dubious

understanding of Rule 36 and affirm the trial court's

dismissal order.

I. NEITHER THE LANGUAGE OF RULE 36 NOR THE CASES
INTERPRETING IT REQUIRE A DEFENDANT TO OFFER
BASELESS dBJECTIONS TO THE CALENDARTNG OF ROUTINE
PRETRIAL EVENTS THAT HAVE NO EFFECT ON THE
DEFENDAN"!" S SCHEDULED TRIAL DATE.

As discussed above, the defendants' °first and

only trial date" in this case was fixed at the time of

their arraignment and remained unchanged from then

onwards. See supra at 5 -6, 8. And although the trial

court scheduled several pretrial hearings and

conferences -- as every judge must pursuant to the

Standing Order (nod to mention routine trial

practice} -- thaw proceedings had nn effect

whatsoever on that initial trial date. Nevertheless,

the Commonwealth argues that Mr. Golden and Mr. Graham

should have objected to the docketing of these

pretrial proceedings if they wanted to preserve their



speedy-trial rights under Rule 36. Bud as the trial

court explained, the Commonwealth cannot claim that

Mr. Golden and Mr. Graham "acquiesced" in any "delay"

b~ failing to object -- because there simply was no

delay to object ta. See supra, at 8.

This Gammon-sense holding follaws directly from

the text of Rule 36. In setting forth the periods of

time that are excluded from its one-year calculation,

the rule expressly refers to "delay resulting from"

certain events. Mass. R. Crim. P. 36(b)(2) (emphasis

added). Indeed, subsection (b)(2) uses the word

"delay" na fewer than fourteen times -- demonstrating

the rule's overriding focus an that concept. By

definition, one can only speak of "delay" when

something has been "postpan [ed] or slaw [ed] . " B1ack' s

Law Dictinn.ary 458 (8th ed. 2004). And where, as

here, a trial remains nn track for its "first and only

trial date," nothing has been postponed or slowed in

any meaningful way. In dismissing the charges against

the defendants, then, the trial court gave effect to

the plain language of Rule 36. The Commonwealth's

approach, meanwhile, would read a word out of the

ru1.e -- fourteen times over. See Commonwealth v.

Denehy, 466 Mass. 723, 733 (2014) ( "In interpreting a



rule of criminal procedure, [the Court will]

consider no words to be superfluous.").

To be sure, the language just discussed appears

in Rule 36(b}(2)`s list of express exclusions from the

rule`s one-year calculation, while this case only

involves alleged exclusions under the judicially

recognized doctrine of acquiescence.4 But the same

limitation applies: this Court has repeatedly made

clear that to exclude time based on a defendant's

acquiescence, there must actually be "delay." See,

e.g., Barry v. Commonwealth, 390 Mass. 285, 295 (1983)

( "[P]eriods of delay in which a defendant acquiesces,

for which he is responsible, or from which he benefits

should be treated as excluded periods" (emphasis

added}); Commonwealth v. Lauria, 411 Mass. 63, 68

(1991) (same); Commonwealth v. Spaulding, 411 Mass.

503, 504 -05 (1992) (same). After all, the doctrine of

acquiescence stems from a defendant's "obligation to

press Lhis7 case through the criminal justice system."

4 Before this Court, the Commonwealth now argues that
several time periods in the proceedings below are in
fact excludable pursuant to Rule 36(b}(2). See Comm.
Br. 21-22 & n. 18. But the Carnmonwealth disclaimed
any reliance on these express exclusions in the trial
court. See Camm. Add. 14-15; Camm. App, 232. MACDL
therefore does not address those arguments, which are
likely waived.



Barry, 390 Mass. at 297. And when a case's only trial

date remains constant, there is simply nothing more to

press. Or, put more simply: a defendant cannot

"acquiesce ire delay" if there has been no "delay."

In any event, even. assuming ghat the scheduling

of routine pretrial proceedings with na effect an the

ultimate trial date can be deemed "delay," this Court

has made clear that "counsel need not object where a

procedure and timetable is established by" court rule.

Id. at 445 n. 13. In Barry itself, far example, the

Court considered the time between. a defen.dant's

arraignment and the filing of his pretrial motions.

Because the deadlines for filing such motions were

established by Rules 11 and 13, the Court held, the

"time between [arraignment] and the date set far the

filing of pretrial motions wi11 be included in. the

computation of the [Rule 36] time limits" ---

regardless of a defendant'a failure to object to the

applicable timetable. Td.

The same principle applies here. Like the rules

considered by the Barry Court, the Standing Order

establishes a timeline for scheduling a defendant's

pretrial. conferences and hearings. See supra at 3 -4.

Accordingly, Rule 36 does not require the defendant to

-13-



conjure up same objeGtinn to these events when they

occur on schedule. Notably, the Commonwealth offers

no principled basis (or, indeed, any basis at aii) for

treating the timetables at issue here differently from

the ones in Barry. Nor is one apparent: the Standing

Qrder, like Rules Z1 and 13, establishes a

predictable, systemwide set of schedules and deadlines

an which defendants, prosecutors, and the court should

be able to rely.

In response, the Commonwealth points to language

from Barry clarifying that Rule 36 does not require

the Commonwealth "to prove the precise manner in which

each excluded period caused delay," and that "each

period listed in subdivision (b)(2) is automatically a

period of delay." 390 Mass. at 292 -93; see Comm. Br.

25. As a threshold matter, however, that observation

referred only to subdivision (b)(2}~s list of express

exclusions -- none of which is at issue in this case.

See supra 12 n. 4. And to say that the Commonwealth

need not prove how a particular event caused delay --

or even that a particular event is presumptively

deemed the cause of any delay -- is not to say that a

defendant may be charged with delay when there is no

delay at all. The Barry Court did not have the

-14-



nppor~unity to consider a case (like this one) in

which the defendants` first and only trial date never

moves. And nothing in Barry requires defendants to

lodge frivalaus objections in those circumstances,

II. RULE 36, AS INTERPRETED BY THE TRIAL COURT, IS
CONSISTENT WITH THE DOCTRINE OF SEPARATION OF
POWERS.

Recognized as one of the "fundamental" precepts

of Massachusetts government, the doctrine of

separation of powers prohibits "interference by one

branch of government with the power or functions of

another." Babets v. Secretary of the Executive Office

of Human Services, 4Q3 Mass. 230, 233 (1988). The

doctrine is primarily embodied in Article 30 of the

Declaration of Rights, which providea (as relevant

here) that "the judicial [department] sha11 never

exercise the legislative and executive powers, or

either of them." Other constitutional provisions

supplement this admonition with more specific

directives; Article 20, for example, states that

"[t]he power of suspending the laws ought never

to be exercised but by the legislature."

Before this Court, the Commonwealth argues that

the trial court infringed these important

constitutional safeguards in applying Rule 36 to

-15-



dismiss the charges against the defendants. But for

the reasons that follow, the trial court's application

of Rule 36 was fu11y consistent with the Declaration's

separation-of-powers protections.

A. The act of crafting, interpreting, and
enforcing procedural rules for litigation is
a quintessentially judicial function that
has been expressly recognized by the
Legislature.

As this Court has long and consistently

explained, "[t]he inherent authority of the judiciary

is not limited to adjudication, but includes certain

ancillary functions[] such as rulemaking." Opinions

of the Justices to the Senate, 372 Mass. 883, 892 -93

(1977) (internal quotation marks omitted?.5 This

authority is "strongest with respect to matters of

procedure.° Commonwealth v. Teixeira, 475 Mass. 482,

490 n. 15 (2016). Notably, the legislative branch has

S See a1sa, e•g•, Sullivan v. Chief Justice for Admin.
& Mgmt. of the Trial Court, 448 Mass. 15, 43 (2Qp6)
(same); O'Coin's, TnC. v. Treasurer of Worcester
County, 362 Mass. 507, 510 {1972) (same); Lachapelle
v. United Shoe Machinery Corp., 318 Mass. 166, 170
(1945) (noting that "the power to make rules" for
court proceedings is "intimately connected with and
necessary or auxiliary to the exercise of .
judicial powers"); cf. Crocker v. Justices of Superior
Court, 208 Mass. 162, 179 (1911) ( "The courts of
general jurisdiction under [thel Constitution have the
inherent power to do whatever may be done under the
general principles of jurisprudence to insure to the
citizen a fair trial, whenever his life, liberty,
property or character is at stake.").



expressly confirmed this judicial rulemaking power: by

enacting G.L. c. 213, ~ 3, the General Court

demonstrated not just its understanding but its

expectation that the courts will "make and promulgate

uniform codes of rules" -- including rules aimed at

"[e]xpediting the decision of causes and securing the

speedy trial thereof." Id. (clause Eighth).

Rule 36 fa11s within the heartland of this widely

recognized judicial power, and, accordingly, does not

infringe the prerogatives of the other branches. As

even the Commonwealth acknowledges, the rule is

"primarily a [case] management tool, designed to

assist the trial courts in administering their

dockets." Barry, 390 Mass. at 295-96 (quoting

Reporter`s Nates to Mass. R. Crim. P. 36); see also

Comm. Br. 28, As such, it does not offend the

separation of powers any more than the countless other

procedural requirements in the Rules of Criminal

Procedure -- which may have a less explicit textual

basis in ~ 3 than Rule 36 does. Those rules routinely

demand that prosecutors (and defendants) follow

certain administrative steps or adhere to certain

deadlines -- penalizing their failure to da so with

sanctions, including dismissal. See, e.g.,

-17-



Commonwealth v. Washington W., 462 Mass. 204, 213 -19

(2012} (upholding dismissal with prejudice where

Commonwealth violated discovery order issued pursuant

to Mass. R. Crim. P. 14); Commonwealth v. Kosberg, 25

Mass. App. Ct. 949, 949-50 (1988) (dismissing appeal

where Commonwealth failed to fallow appeal deadline in

Mass. R. Crim. P. 15). The Commonwealth offers no

reason to conclude that Rule 36 is any different, and

sa its Article 30 claim must fail.

Nor does the Commonwealth`s resort to Article 20

help its separation-of-powers arguments. Again, that

article specifies that only the Legislature may

"suspend[] the laws." In Garman v. City of New

Bedford, this Court rejected a challenge brought under

Article 2Q on the ground that even if the plaintiffs

had demons~.ra~ed a "suspension" of the laws, "it was

the Legislature that authorized the `suspension' and

hence no violation of art. 20 [wall p~'esented." 383

Mass. 57, 60 (1981). So, too, here: by enacting G.L.

c. 213, § 3, Eighth, the General Court expressly

confirmed the judiciary's authority to promulgate

speedy-trial protections like those found in Rule 36.

Y



B. Rule 36 discharges the judiciary's
independent and coordinate obligation to
safeguard constitutional rights.

As just noted, Rule 36 serves an important case-

management function, helping trial courts to supervise

their busy dockets. See supra at 17. But the rule is

not just a housekeeping measure. As this Court

recently explained, the rule "was also designed to

`quantify the time limits beyond which a defendant's

speedy trial rights shall be deemed to have been

denied,' and thus to facilitate defendants'

constitutional right to a speedy trial." Commonwealth

v. Taylor, 459 Mass. 516, 518 n, 2 (2014) (quoting

Reporter's Notes to Mass. R. Crim. P. 36) Put

differently, the rule sharpens the enforceability of

the more abs~rac~ly worded speedy-trial protections

enshrined in the state and federal Constitutions. See

U.S. Const. amend. VI.; Mass. Dec. of Rts. art. XI.

That Rule 36 is itself grounded in the

Constitution offers yet another reason why the rule

does not interfere with the constitutional separation

of powers. "Al1 branches of the government are alike

bound by the constitution[]," see Opinion of the

Justices, 332 Mass. 763, 765 (1955), and so each

branch has an independent obligation to help safeguard
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individual constitutional right . Cf. Mistretta v.

United States, 488 U.S. 361, 386 (1989) ( "None of our

cases indicate that rulemaking per se is a function

ghat mad not be performed by an entity within the

Judicial Branch, either because rulemaking is

inherently nonjudicial or because it is a function

exclusively committed to the Executive Branch."). By

promulgating Rule 36, and enforcing it here, the

judicial branch has done just that. In other words,

the Commonwealth is wrong to suggest that only the

Legislature (or the Executive) may act to secure

defendants' speedy-trial rights. As the General Court

acknowledged when it passed G.L, c. 213, § 3, Eighth,

that obligation falls to the judiciary as well.

C. Other states have widely recognized that
court rules designed to ensure speedy trials
do not offend the separation of powers.

A survey of the judicially crafted speedy-~ria1

prgtectiqns in gther jurisdiction confirms the lack of

any separation-af-powers problem. To be sure, each

state's constitution is unique, and each state is free

to adopt a different approach in dividing powers among

its three branches of government. Still, the concept

ghat the judicial branch should not exercise powers

that "are strictly and exclusively legislative"
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(Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 42 (1825))

is not unique to Massachusetts, and the experience of

other states in applying ghat principle offers a

persuasive indication that the application of Rule 36

to this case is we11 within the powers of the judicial

branch.

Massachusetts is hardly alone in choosing to

protect defendants' speedy-trial rights by means of a

court rule. To the contrary, courts from Alaska to

Wyoming have promulgated rules that require the

dismissal of criminal cases if too much dime elapses

between arraignment and trial.6 In upholding these

rules, moreover, courts in these jurisdictions have

expressly considered -- and expressly rejected -- the

very separation-of-powers arguments on which the

Commonwealth relies. In Stake v. Edwards, for

example, the Washington Supreme Court recognized that

"[t]he use of speedy trial rules is well established

and promulgation of procedural rules is part of the

court's inherent powers." 94 Wash. 2d 208, 212

6 See, e.g., Alaaka R. Crim. P. 45; Ariz. R. Crim. P.
8; Ark. R. Crim. P. 28 -30; Fla. R. Crim. P. 3.191;
Haw, R. Penal P. 48; Ind. R. Crim. P. 4; Towa R. Crim.
P. 2.33(2); Mich. C~. R. 6.004; Minn. R. Crim. P.
11.09; Pa. R. Crim. P. 600; Vt. R. Crim. P. 4$; Wash.
Super. Ct. Crim. R. 3.3; Wyo. R. Crim. P. 48.

-21-



(198Q). In reaching this conclusion, the court

declined to adopt the state government's view that a

dismissal under the court's speedy-trial rule

arrogated either legislative powers ( "by creating a

substantive `statute of limitations"') or executive

powers (by `•interfer [ing] with the prosecutor' s

discretion in charging"). Id. Similarly, the Alaska

Supreme Court upheld its awn speedy-trial rule against

a separation-of-powers challenge in State v. Williams,

deeming that rule a valid exercise of the court's

rul.emaking authority. 681 P.2d 313, 31.9 (1984). As

decisions like these demonstrate, the promulgation of

speedy-trial rules ~aiis comfortably within the

funCtians and duties of the judicial branch.?

These out -of -state decisions are not controlling,

and Massachusetts is free to adopt its own

understanding of its constitution. But the experience

of these other jurisdictions offers helpful

confirmation of what in-state authorities already tell

In Meshell v. State, the Texas Court of Criminal
Appeals held that the state's legislatively enacted
Speedy Trial Act violated the separation of powers.
739 S.W.2d 246, 257 (19$7). Besides involving a
different branch of government than the rule at issue
here, the case rested on. shor~cnmings in the Texas act
that are not present in Rule 36. See id. at 256
(noting that the Texas act drew "few distinctions
. based upon the reason for delay").
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us: that Rule 36 is Consistent with the doctrine of

separation of powers.

D. The cases cited by the Camrnonwealth are
inapposite.

Against this great weight of authority, the

Commonwealth is able to muster only two opinions in

support of its position. Neither is on point. first,

the Commonwealth cites Justice Neyman's recent

concurrence in Commonwealth v. Davis, 91 Mass. App.

Ct. 631, 642 (2017), further appellate review denied,

477 Mass. 1111 {2017). See Comm. Br. 40-41. Even on

its awn terms, however, that concurrence suggested

only that a Rule 36 dismissal is improper where

"delays are attributable to court congestion and juror

unavailability," and where "Ct]he prosecution did all

it could to press the case forward." 91 Mass. App.

Ct. at 642. Neither is true here. Second, the

Commonwealth cites Commonwealth v. Gordon, 410 Mass.

498, 500 -501 {1991), for the proposition that Article

30 does not a11ow a judge to enter a no11e prasequi

over the prosecution's objection. Comm. Br. 41. But

as this Court has since explained, Gordon recognized

limits on a court's ability to make decisions about

"whether to prosecute La] case" -- not decisions
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regarding "when [to] prosecute [a] case."

Commonwealth v. Super, 431 Mass. 492, 499 {2000). And

Rule 3G implicates only the latter type of judgment.

For all these reasons, the Commonwealth's

separation.-af-powers claims are unavailing.

ITI. THE TRIAL COURT" S APPROACH TO RULE 36 IS BOTEi
WORKABLE AND FAIR.

The trial court's holding in this case is

straightforward: Rule 36 does not compel a defendant

to lodge ~rivol.aus objections to the scheduling of

each and every pretrial hearing where (as here) those

routine events have absolutely no effect an the trial

date established at the outset of the case. See Comm.

Add. 12 -13. Because that rule of law covers a set of

cases that is both easily ascertainable and highly

unusual -- those in which the first scheduled trial

date never moves -- affirming that holding would give

trial courts a manageable, bright--line standard to

follow. And because it permits relief in those rare

$ The Commonwealth also quotes, in passing, the adage
that °[t]he Legislature's power to proscribe conduct
and to prescribe penalties is necessarily broad and
its judgment is to be accorded due respect." Comm.
Br. 42 (quoting Opinion of the Justices to the House
of Representatives, 378 Mass. 822, 830 (1979)). Bud
this case does not ask the Court to pass judgment nn
the Legislature's decision to criminalize certain
conduct or to set the appropriate penalty for that
crime.
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cases, that rule offers justifiable pratectinns to a

class of defendants who -- through their diligent

adherence to the court's timetables -- have most

clearly upheld their end of the speedy-trial bargain.

A. The trial court's approach to Rule 36, which
governs a carefully circumscribed set of
rare cases, is easily administrable.

The Commonwealth contends that, in dismissing the

defendants' cases, the trial court embraced an

"unworkable" understanding of Rule 36. Comm. Br. 26-

27. But the trial court's holding affects only a

minute fraction of criminal prosecutions. As the

available statistics make clear, those defendants'

cases are the exception to the rule: it is unusual for

a criminal case ~o proceed to trial in Massachusetts

without ever seeing a change in its scheduled trial

date. According to the court system's most recent

annual report, for example, only 34.50 of criminal

cases in Superior Court last fiscal year were decided

by their second scheduled trial date. See Annual

Report on the State of the Massachusetts Court System,

FY 2Q17, Appx., p. 15 (Dec. 15, 2017), available at

http: / /www.mass .gov/courtsjdocs/fy17-annual-

report.pdf. Put differently, approximately two-thirds

of last year's criminal cases in Superior Court saw
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three or more trial dates pass by before reaching a

final outcome. Along similar lines, the report found

that only 20.10 of criminal cases in Superior Court in

Fiscal Year 2017 were decided within the Standing

Qrder's time guidelines. See id. at 11, 13; see also

Comm. App. 35 (Standing Order pt. VII) (establishing a

180-, 27Q-, or 360-day target for disposition of a

criminal case, depending on its track designation).

In short, while the report does nat offer numbers for

the precise category of cases at issue here -- i.e.,

those that are resolved by their first scheduled ~ria1

date -- those metrics that are available indicate that

such cases are anything but common.9 And so it will be

the rare prosecution that finds itself subject to the

trial court's holding.

Nor is it difficult to identify those rare

prosecutions. The trial court here considered a

clearly defined set of cases: those in which routine

events like pretrial hearings and scheduling

conferences have no effect on the case's "first and

only trial date." Comm. App. 12. Because the first

~ The Commonwealth appears to agree, at least in part:
according to its brief, "a vast number of homicide
cases in Suffolk County" are continued past their
first scheduled trial date. See Comm. Br. 27.
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trial date is established at the outset of a case,

pinpointing those cases involves no guesswork and

requires no judgment calls -- particularly where, as

here, the pretrial events themselves were never

rescheduled. For this reason, applying the trial

court's rule entails nn extra burden far the already-

-- busy Superior Court. Far from being "unworkable," the

trial court's approach to Rule 36 is an easily

administrable guideline for judges to follow.

If anything is unworkable, it is the

Commonwealth's proposed approach to Rule 36. As

discussed above, Rule 36 and the standing Order work

in tandem to ensure timely disposition of criminal

matters in Superior Court. See supra at 2 -5. In the

years before the Standing Order, trial courts

scheduled pretrial proceedings "nn an ad hoc basis"

and often viewed setting the trial date as the "final

order of business." Locke, su ra, at 9. The practice

led to untenable delays -- and eventually rendered

Rule 36 all but "ineffective." See id. The Standing

Order sought to address these problems, imposing

structure where disarray had governed. By requiring

defendants to object to the order's standardized

schedules, the Commonwealth now seeks to upset this
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carefully calibrated system, inviting a return to the

ad hoc disorganization of the past.

B. The trial court's approach to Rule 36 is
fair, because it permits relief £or a class
of defendants who are particularly worthy of
speedy-trial protections.

As the Commonwealth rightly recognizes, Rule 36

"place [s] certain obligations on all parties,

including prosecutors, the trial courts, and

defendants." Barry, 390 Mass., at 296; see Comm. Br.

29. In particular, in exchange for the protections

that come with Rule 36, criminal defendants are

expected to "press their case [s] through the criminal

justice system." Id. It is for precisely this reason

that the trial court's interpretation of Rule 36 makes

sense.

That is because the trial court's rule affords

relief not to some random class of Criminal.

defendants, but to those criminal defendants who have

most clearly and consistently pressed their cases

forward. A case could never proceed as expeditiously

as this one did -- consistently on track for its

"first and only trial date" -- without the defendants'

active cooperation with court deadlines and their

affirmative avoidance of any events that would cause



delay. By allowing the possibility of relief for

defendants whose trial dates never move, then, the

trial court's rule ensures fairness for the precise

defendants whom Rule 36 was designed to protect.

The Commonwealth's rule, by contrast, would turn

Rule 36 on its head. Rather than providing pro~ectian

to diligent defendants, the Commonwealth's rule

actually would require those defendants to inject

delay and abstructian into the proceedings. More

specifically, according to the Commonwealth, a

defendant wishing to secure his speedy-trial rights

must offer baseless challenges to routine pretrial

conferences and hearings -- even when the scheduling

of those dates has nn impact on the case's ultimate

timeline and so does not aggrieve the defendant a~

a11. Thus, instead of serving as an incentive for

defendants to comply with standard case-tracking

procedures, the Gammonwealth's version of Rule 36

would require defendants to buck those orderly

timetables at every turn.

This Court should reject this self-defeating

interpretation of Rule 36. As the trial court

properly recognized, Rule 36 is a justifiable

protection for defendants who carry out their half of
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the speedy-trial bargain -- not a paradoxical demand

that they lodge time-wasting objections.

ZV. THE COMMONWEALTH'S UNDERSTANDING OF RULE 36 WOULD
COMPEL ATTQRNEYS TO CHOQSE BETWEEN SECURING THEIR
CLIENTS' SPEEDY-TRIAL RIGHTS OR COMPLYING WITH
THEIR FROF~SSIONAL OBLIGATIONS.

Under the Massachusetts Rules of Professional

Conduct, an attorney may not advance an argument

"unless there is a basis in law and fact for doing so

that is not frivolous." Mass. R. Prof. C. 3.1. A1ang

similar lines, all Massachusetts attorneys are bound

by their oath -- taken upon their admission to the

bar -- not to "wittingly or willingly promote or sue

any false, groundless or unlawful suit." G.L. c. 221,

~ 38. The reason for such rules is clear: "Frivolous

advocacy inflicts distress, wastes time, and causes

increased expense to the tribunal and adversaries and

may achieve results for a client that are unjust."

Restatement (Third) of the Law Governing Lawyers ~ 110

cmt. b (2000) .

The Commonwealth's approach to Rule 36 -- which

would require a defense attorney to abject to the

calendaring of each and every routine pretrial

proceeding, even when those events have no impact

whatsoever on the scheduled trial date, or else
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forfeit her Client's constitutional rights -- is in

serious tension with these principles. In advancing

this argument, the Commonwealth never explains what

basis a defense attorney might have for making such an

objection. Indeed, the Commonwealth tacitly

acknowledges ghat there is no ground for such an

objection -- but maintains that an attorney must make

one anyway to preserve her Client's speedy-trial

rights.

One colloquy between the prosecutor and the trial

judge in this case offers a particularly stark

illustration of the Commonwealth's position. During

that exchange, the prosecutor argued that the trial

court should exclude the time leading up to the final

pretrial conference from its Rule 36 calculation,

because the defendants had "a~quiesce[d]" to the

"delay" caused by that proceeding. Comm. App. 234.

(To repeat the key point: that proceeding had been

scheduled at the outset of the case and had in nn way

affected the defendants' trial date. See supra at 5-

6, 8.) Asked by the court what objection the defense

could possibly have offered, the prosecutor replied:

"I don't know what the defendants would abject ta,

I've never been a defense attorney, but they can
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abject to anything." Comm. App. 233. But the Rules

of Professional Conduct say otherwise. An attorney

may not simply object to "anything" a court does: she

may nbjec~ only when she has a legal and factual basis

to do so. See Mass. R. Prof. C. 3.1; G.L. c. 221,

§ 38. The Commonwealth ignores this fundamental

professional obligation.

To defend its view, the Commonwealth notes that

this Court's case law sometimes requires a defense

attorney to lodge futile objections to delay in order

to preserve her client's speedy-trial rights. See

Commonwealth v. Denehy, 466 Mass. 723, 731-32 {2014);

Comm. Br. 33 -34. But the Commonwealth confuses a

futile objection with a frivolous nne. A futile

abjection is an otherwise-valid objection that a court

is nevertheless certain to overrule because of

extenuating practical realities. In Denehy, for

example, Rule 36 gave the defendant a 1ega1 basis to

oppose a court -ordered continuance "attributable to

court congestion" -- even though "short staffing in

the court render ed] a continuance essentially

nondiscretionary." 466 Mass. at 731 & n. 12. Nothing

in the Rules of Professional Conduct prohibits an

attorney from lodging such a well- founded (but sure-
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to-lose) abjection. Cf. Mass. R. Prof. C. 3.l

(allowing an attorney to make arguments in "good

with" for the "extension, modification or reversal"

of existing law). A frivolous objection, meanwhile,

is one that is "[1]acking a 1ega1 basis or legal

merit" -- like those the Commonwealth envisions here.

Blacks Law Dictionary, supra, at 692. As already

discussed, the rules of the profession do concern

themselves with that type of abjection, placing them

squarely off-limits.~0

In short, the Commonwealth's reading of Rule 36

would pit a defendant's speedy-trial rights against

his attorney's pro£essionaZ obligations. The Court

should decline to endorse this troubling approach.

10 Tn cuing Denehy, the Commonwealth also fails to
understand why the Court thought attorneys should
sometimes be made to advance futile objections.
According to Denehy, the requirement stems from
defendants' "obligation to press their case Ls] forward
and [to] `express their dissatisfaction with the
continuing delay. "' 466 Mass. at 731 n. 12 (quoting
Commonwealth v. Lauria, 411 Mass. 63, 69 -7Q (1991)).
Once again, then, it is delay that lies the heart of
the Rule 36 inquiry, And so the Commonwealth's
argument returns to the same flaw it has suffered all
along: where, as here, the "first and only trial date"
never moves, there is simply no delay to speak of.
See supra, at 11.
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CONCLUSIQN

The Court should affirm the order dismissing the

charges against Mr. Golden and Mr. Graham pursuant to

Rule 36.

Chauncey B. Wood
BBO No. 600354
cwood@woodnathanson.com

Chair, MACDL Amicus Curiae
Committee

WOOD & NATHANSON, LLP
50 Congress St., Suite 604
Boston, MA 02109
Tel.: (617) 776 -1851

Of Counsel:

William M. Jay
wj ayC~goodwinlaw .corn

GOODWIN PROCTER LLP
901 New York Avenue, NW
Washington, DC 20001
Tel.: (202) 346 -4190
Fax.: (202) 204 -7169

February 16, 2018

Respectfully submitted,

THE MASSACHUSETTS
ASSOCIATION OF CRIMINAL
DEFENSE LAWYERS

By its attorneys:

1~
Kevin P. Martin

BBO No. 655222
kmartin~goodwinlaw.com

Gerard J. Cedrone*
gCedrone~goodwinlaw.com

GOODWIN PROCTER LLP
100 Northern Avenue
Boston, MA 02210
Tel.: (617) 570 -1000
Fax.: (617) 523 -1231

* Admitted only in New York and
New Jersey; work in Massachusetts
supervised by partners of the firm

-34-




