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CORPORATE DISCLOSURE STATEMENT 

Pursuant to SJC Rule 1:21, Hampden County Lawyers for Justice (“HCLJ”) 

and the Massachusetts Association of Criminal Defense Lawyers (“MACDL”) 

represent that they are not-for-profit organizations under the laws of the 

Commonwealth of Massachusetts. HCLJ and MACDL do not issue any stock or 

have any parent corporation, and no publicly held corporation owns stock in them. 

RULE 17(C)(5) DECLARATION 

Amici Hampden County Lawyers for Justice, the Massachusetts Association 

of Criminal Defense Lawyers, and their counsel declare that (a) no party or party’s 

counsel authored the brief in whole or in part, (b) no party or a party’s counsel 

contributed money that was intended to fund preparing or submitting the brief; (c) 

no person or entity—other than the amici curiae, their members, or their counsel—

contributed money that was intended to fund preparing or submitting the brief; and 

(d) neither amici curiae nor its counsel represents or has represented any of the 

parties to the present appeal in another proceeding involving similar issues; HCLJ 

President David Hoose and attorneys for the ACLU of Massachusetts, which is 

counsel on this brief, represented parties in the consolidated cases in Lavallee v. 

Justices in the Hampden Superior Court, 442 Mass. 228 (2004). 
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INTRODUCTION 

We shall not cease from exploration 
And the end of all our exploring 
Will be to arrive where we started 
And know the place for the first time. 

T.S. Eliot 
Little Gidding 

A fifteen-year journey has led Hampden County back to the place it began: 

indigent defendants without counsel. Chronic underfunding has cast the Court, the 

Commonwealth, and the public defender system into the same plight as the 

protagonist in Eliot’s Little Gidding. 

In 2004, this Court confronted a crisis emerging from a chronic shortage of 

lawyers for indigent criminal defendants. The crisis peaked with defendants jailed 

in pretrial detention, but without lawyers to represent them. Recognizing that a key 

cause of this problem was “the low rate of attorney compensation authorized” by the 

Legislature, the Court crafted a response that was not so much a remedy as it was an 

invitation for the Legislature provide one. Lavallee v. Justices in the Hampden 

Superior Court, 442 Mass. 228, 229 (2004). The Court held that indigent defendants 

would be entitled to release when incarcerated for more than seven days without 

counsel, and that indigent defendants would be entitled to dismissal of charges 

(without prejudice) if deprived of counsel for more than forty-five days. Id. at 247-

49. This stopgap measure was designed merely to buy time while the three branches 
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of government worked cooperatively to achieve “a permanent remedy for . . . a 

systemic problem of constitutional dimension.” Id. at 244 (emphasis added). 

But no permanent remedy has emerged. In 2019, indigent defendants in 

Hampden County still do not receive timely and effective assistance of counsel; bar 

advocates are scarce due to statutorily-capped compensation rates that are always 

inadequate and sometimes nonexistent; and this legislative underfunding interferes 

with the Judicial Department’s ability to carry out its core functions.  

Because the Legislature has permitted this fifteen-year journey to lead us back 

to where we started, this Court can, in the poet’s words, “know the place for the first 

time.” The Court can now be certain that its due diligence is complete: stopgap due 

process is not true due process. The Court has always had the authority to cure 

systemic violations of the right to counsel, including violations caused by 

impermissible statutory limits on attorney compensation. Likewise, the Court has 

always had the inherent authority to ensure the proper function of criminal 

proceedings. It is time to exercise those authorities, including by declaring the 

statutory rates unconstitutional as applied to Hampden County, and by expressly 

authorizing compensation rates in excess of what the Legislature has appropriated.  
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INTEREST OF THE AMICI CURIAE 

The Hampden County Lawyers for Justice (“HCLJ”) is an organization that 

serves as the bar advocate program in Hampden County by providing private counsel 

to indigent defendants through a contract with the Committee for Public Counsel 

Services (“CPCS”). 

The Massachusetts Association of Criminal Defense Lawyers (“MACDL”) is 

the Massachusetts affiliate of the National Association of Criminal Defense Lawyers 

and an incorporated association representing more than 1,000 experienced trial and 

appellate lawyers who are members of the Massachusetts Bar and who devote a 

substantial part of their practices to criminal defense. MACDL devotes much of its 

energy to identifying and attempting to avoid or correct problems in the 

Commonwealth’s criminal justice system. 

STATEMENT OF THE CASE AND THE FACTS 

The brief of petitioners thoroughly demonstrates a crisis that warrants this 

Court’s attention. There simply are not enough private lawyers willing to represent 

indigent defendants in Hampden County at the low wages they are currently paid. 

Although emergency measures are now being tried—including paying attorneys 

extra money to take “duty days” in Hampden County—they are unsustainable. Thus, 

unless a long-term solution is imposed, the number of indigent defendants who need 
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lawyers in Hampden County will exceed the number of available lawyers who 

presently exist, or will ever exist, to take their cases. 

Amici offer the following additional context about this crisis. 

I. Low and occasionally nonexistent compensation is fueling a shortage of 
lawyers to represent indigent criminal defendants. 

Before 2004 compensation rates for bar advocates barely changed in almost 

two decades, see Lavallee, 442 Mass. at 245, and since Lavallee these rates have 

stagnated. In 2005, the Commission to Study the Provision of Counsel to Indigent 

Persons in Massachusetts, tasked by the Legislature to recommend solutions to the 

Lavallee crisis, St. 2004, c. 253, urged that rates for Superior Court cases be 

increased to $60/hour in FY 2006, $65/hour in FY 2007, and $70/hour in FY 2008. 

See R1:140-70. District Court rate recommendations were $50/hour in FY 2006, 

$53/hour in FY 2007, and $55/hour in FY 2008. R1:160. Yet, as summarized in the 

table below, present rates fall short of the Commission’s recommendations for FY 

2008. See G. L. c. 211D, § 11(a).

COMPENSATION RATES FOR CPCS PRIVATE COUNSEL DIV. 

Effective Dates 
District 
Court 

Superior Court 
(other than homicide)

Homicide  

FY 2004 $30 $39 $54 
July 1, 2005 to June 

30, 2016
$50 $60 $100 

July 1, 2016 to June 
30, 2018

$53 $60 $100 

July 1, 2018 to present $53 $68 $100 
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The real value of these rates has fallen.1 As HCLJ’s vice president Chris Todd 

has observed, between 2009 and 2018, his professional liability insurance increased 

50 percent; rent 40 percent; parking 63 percent; cell phone carrier plan 117 percent; 

car insurance 93 percent; disability insurance 42 percent; and he was only able to 

keep health care costs unchanged by bi-annually downgrading his plan. R3:81-82. 

Compensation rates simply have not kept pace with costs of living, and lawyers 

increasingly find themselves unable to afford to practice in this area of law.  

Taking on criminal cases as a bar advocate also comes with no benefits. There 

is no healthcare or worker’s compensation plan. No pension or retirement fund. No 

student loan forgiveness, vacation, or overtime. But this work cannot be undertaken 

without incurring costs, including office expenses and malpractice insurance. R3:18-

19. As Attorney Elizabeth Rodriguez-Ross, who practices in Hampden County 

Superior Court, estimated, “[T]he most that [she] could probably take home . . . 

would be just shy of $96,000 a year. [Her] expenses are $60,000 a year. That’s not 

enough for a mom with two kids.” R3:65. Harsh financial impacts borne by bar 

advocates lead directly to the Sixth Amendment and art. 12 violations suffered by 

indigent criminal defendants. 

1 To have the buying power equivalent to $50 in July 2005, one would have to have 
$65.65 today. See U.S. Department of Labor, Bureau of Labor Statistics, CPI 
Inflation Calculator, available at https://data.bls.gov/cgi-bin/cpicalc.pl. 
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This problem has been exacerbated by the statutory cap on the number of 

hours for which a bar advocate can bill. They may not bill more than 1,650 per year, 

and they may not accept new appointments after billing 1,350 hours. R1:335. And 

while Petitioners’ brief demonstrates that only a few attorneys bill at or near the 

hours cap, those who do must often work for free in order to provide the effective 

assistance of counsel. R3:19-202, 303, 694. For example, MACDL’s President, 

Victoria Kelleher, has gone without pay for eighteen days of a murder trial and a 

trial for a Sexually Dangerous Person Civil Commitment matter. See Affidavit of 

Victoria Kelleher, add. 152-57. Due to these limitations on adequate compensation 

for bar advocates, the continued functioning of the Commonwealth’s justice system 

relies on the willingness of these attorneys to occasionally donate their services.5

2 Sandell: I probably would estimate somewhere between $2,000 to $5,000 every 
year is just volunteer-work for Massachusetts. 

3 Elkins: [T]he caps . . . effectively reduce our rates even further. It’s not that people 
stop doing the work. What happens is we do it for free. 

4 Paradis (Juvenile Court): [D]oing cases for free . . . happens all the time. 

5 In the FY2020 budget, Section 211D has been amended to permit CPCS to raise 
the hours cap to 2,000 under certain circumstances. St. 2019, c. 41, § 68. It is not 
clear how this will be implemented or if Ms. Kelleher would have qualified. 
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II. These problems are especially acute in Hampden County. 

Compounding the problems caused by inadequate rates in Hampden County 

is the inefficient administration of the Springfield District Court. HCLJ Program 

Administrator Sarah Pegus noted that attorneys have been unwilling to take duty 

days in Springfield versus other District Courts due to “Springfield [being] more 

difficult and not worth the low rate of pay because of the high caseloads and the slow 

pace of many of its court sessions.” R3:172.  

One attorney explained that he no longer practices in that court because the 

sessions there are “black holes.” R3:18. This colorful description refers to the 

common practice of attorneys having to stay until 4:00pm or 6:30pm waiting for 

their case to be called. R3:184. Some attorneys report the slow pace is due to the fact 

that “[t]he newest prosecutors tend to be assigned to [this court],” which makes 

“resolving even the simplest cases [take] months longer than is necessary.” Id.

Further, “[t]he Clerk’s Office is perpetually understaffed for the volume of cases that 

they handle, which leads to lost files and documents as well as inflexibility for cases 

that may need to be handled on an emergency or rapid basis.” R3:184-85. Attorneys 

report delays in receiving basic discovery documents, a shortage of interpreters, 

inefficient time spent on basic motions, and more problems that all add up to make 

Springfield an undesirable place to practice. Pet. Br. at 17-19.
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III. The crisis is threatening to metastasize. 

The crisis in Hampden County reflects a broader problem: the Commonwealth 

simply does not produce the volume of criminal defense attorneys necessary to 

represent all the poor people it prosecutes. 

Statewide, the number of case-taking Superior Court attorneys in CPCS’s 

private counsel division has dropped significantly. R3:191. In FY 2016, there were 

664 attorneys, and in FY 2019, there were 519, one hundred of whom did not accept 

a single case. Id. One possible reason for this trend is the relatively narrow gap 

between the pay rates for District Court and Superior Court cases. R3:7. Just as 

important, there are signs that the attorneys who remain as bar advocates are 

devoting fewer hours to appointed cases. See R3:192 (chart showing changes in the 

billing patterns of HCLJ attorneys). 

Other counties appear to be experiencing the consequences of these trends as 

well. As the Court knows, this case is being argued alongside Walsh v. 

Commonwealth, SJC-12648. There, the Worcester Superior Court arraigned two 

indigent defendants on September 20, 2018, for breaking and entering and other 

alleged crimes. Public defenders appeared for the limited purpose of the bail hearing 

only. Fifteen days elapsed with the defendants being held without bail and without 

counsel. At a hearing in October 2018, the court appointed counsel over the 

attorneys’ oral and written objections. Each argued that he could not effectively 
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represent the defendants at a dangerousness hearing because of their existing 

excessive caseloads.  

Amici see additional signs of problems in Franklin and Berkshire Counties. 

R3:194. In conjunction with preparing this brief, the undersigned attorneys sent a 

questionnaire to all bar advocate programs and were able to interview 

representatives from eight programs. See Summary of Information from County Bar 

Advocate Interviews by Morgan Lewis (October 17, 2019), add. 158-68 (“Bar 

Advocate Interview Summary”). Significant problems reported by four of the 

programs include marked decline in the number of available attorneys with the 

reasons cited being low pay, attorneys working pro bono once they are “capped out” 

in the fourth quarter of the fiscal year, and inability of the program to staff all duty 

days.  

The reasons for these problems are well known to this Court, and they include: 

the absence of necessary funding by the Legislature, the inability of 
CPCS to qualify adequate numbers of private attorneys to serve as bar 
advocates because of the low hourly fee mandated by the Legislature, 
[and] the unavailability of qualified bar advocates because of the 
limitation on the number of hours they may bill annually. 

Bridgeman v. Dist. Attorney for Suffolk Dist., 476 Mass. 298, 325 (2017) (Bridgeman 

II). Simply put, the demand for lawyers to represent indigent defendants increasingly 

exceeds the supply of lawyers who are able and willing to provide that vital 

representation. 
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SUMMARY OF ARGUMENT 

I. The Sixth Amendment to the United States Constitution and art. 12 of 

the Massachusetts Declaration of Rights require legislatures to appropriate adequate 

funds to ensure that indigent criminal defendants are not deprived of the right to 

counsel. Massachusetts has not done so. The compensation rates set in G. L. c. 211D, 

§ 11(a) are driving lawyers away from providing indigent criminal defense and 

causing the denial of the right to counsel in two principal ways. First, due to the 

unavailability of counsel, indigent criminal defendants are denied their right to 

counsel at critical stages in their cases: at arraignment and before the imposition of 

restrictions on liberty. This denial causes irreparable harm. Second, more than 

causing harm in individual criminal cases, the low rates deter prospective attorneys 

from practicing indigent defense counsel thereby threatening the continued viability 

of the right to counsel systemically. Infra at 20-29. 

This Court can declare a legislative act unconstitutional and order appropriate 

remedies to address the violation. The Court should do so here in respect to § 11(a) 

as applied to Hampden County. Infra at 29-31.  

II. Even if the Court does not declare § 11(a) unconstitutional, it may still 

exercise its superintendence powers over the courts and order the expenditure of 

funds needed to secure the full and effective administration of justice. The recurrent 

Hampden County counsel crisis indisputably interrupts the capacity of the court to 
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decide cases and administer justice thereby encroaching on the inherent power of the 

Judiciary. Infra at 31-34. 

III. As an exercise of its constitutional and superintendence authorities, the 

Court should impose three kinds of remedies. First, it should authorize an increase 

in compensation rates paid to bar advocates in District Court cases to $85 per hour 

(from $53); in Superior Court cases to $125 per hour (from $68); and for homicide 

cases to $148 per hour (from $100). Second, the Court should, upon the 

unavailability of CPCS attorneys, order that judges confer with prosecutors and 

encourage or require them to dismiss cases with prejudice in order to manage judicial 

resources (i.e. attorneys) and ensure that each defendant has the effective assistance 

of counsel. Third, the Court should mandate the improvement of the operations of 

the Springfield District Court, which could include the following measures affecting: 

the number of judges; the availability of Spanish-speaking interpreters; the 

availability of police and CORI reports, which should be on file the day before an 

arraignment; prosecutorial practices, including reducing the case ratio in the 

administrative session to one prosecutor for thirty cases and requiring prosecutors—

no later than the first pretrial date—to make a reasonable, good faith showing that 

they can meet their burden of proof. Infra at 34-40. 
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ARGUMENT 

I. As applied to Hampden County, the compensation rates prescribed by G. 
L. c. 211D, § 11(a) violate defendants’ right to counsel under the Sixth 
Amendment and Article 12. 

In July 2019, 169 defendants in Hampden County were incarcerated without 

counsel.6 Although that number has now been reduced, the stopgap measures 

enacted through the Lavallee protocols do not fix the problem, but instead create a 

revolving door of defendants.7 To the extent that these systemic shortages are 

“caused by the low rate of attorney compensation authorized” by the Legislature, 

Lavallee, 442 Mass. at 229, the constitutionally-prescribed response is not to wait 

and see what the Legislature will do, but instead to adjudicate what the Legislature 

has done. Specifically, the reimbursement rates in § 11(a), as applied to Hampden 

County, violate the Sixth Amendment and art. 12. 

6 This number includes the cases assigned to CPCS under protest. R3:195. 

7 The other measures adopted by CPCS are likewise temporary, as they are already 
negatively impacting the availability of counsel in other counties. Additionally, 
those attorneys traveling from other counties, enticed to temporarily practice in 
Hampden due to the emergency duty day payments, have challenges meeting with 
clients given the travel time and distance. Pet. Br. at 35. Such challenges may lay 
the foundation for ineffective assistance of counsel claims. 
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A. The right to counsel requires states to spend money to adequately 
fund indigent defense. 

Providing counsel to indigent defendants costs money, and federal and state 

constitutions require governments to spend it. The Supreme Court’s decision in 

Gideon v. Wainwright, 372 U.S. 335 (1963), and this Court’s cases on art. 12 require 

legislatures to act as is necessary, including by appropriating adequate funds, to 

ensure the right to counsel for indigent defendants. In Gideon, the Supreme Court 

held that states have an affirmative obligation to provide counsel to the indigent 

defendants they hale into their courts. 372 U.S. at 344. This is nothing less than a 

command that states, including Massachusetts, spend the millions of dollars 

necessary to pay for the defense of the large numbers of poor people they prosecute.  

States cannot shirk this command by prosecuting so many poor people that 

providing them with lawyers becomes quite expensive. According to one estimate, 

near the time Gideon was decided, the indigency rate for state felony cases was 43%; 

by 2006, approximately 80% of people charged with crime were poor.8 But this trend 

toward punishing more and more poor people does not make compliance with 

Gideon optional. So long as people experiencing poverty remain entrenched in the 

8 See Paul Butler, Poor People Lose: Gideon and the Critique of Rights, 122 Yale 
L.J., 2176, 2181 (2013), add. 123-51. 
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criminal justice system, Gideon requires that expansive public defender and private 

counsel systems be budgeted into existence to defend them. 

In Massachusetts, the right to counsel under art. 12 is at least as robust as its 

federal counterpart. Lavallee, 442 Mass. at 234. As early as 1820, this Court 

recognized the right to counsel in capital cases. Grady v. Treasurer of the County. 

of Worcester, 352 Mass. 702, 703 (1967). See also St. 1820, c.14, § 8 (“if such 

person shall deny the charge, and put himself or herself upon trial, the court so 

holden may assign counsel …”). In the almost 200 years since then, this Court has 

consistently enforced art. 12 to require a more expansive and protective right to 

counsel than the Sixth Amendment provides. Deputy Chief Counsel for Pub. 

Defender Div. of Comm. for Pub. Counsel Servs. v. Acting First Justice of Lowell 

Div. of Dist. Court Dep’t, 477 Mass. 178, 184 (2017) (Deputy Chief Counsel) 

(explaining history). There is evidence this Court appointed counsel in murder cases 

as early as 1790. Alan Rogers, “A Sacred Duty”: Court Appointed Attorneys in 

Massachusetts Capital Cases, 1780-1980, 41 American J. of Legal History 440, 442-

443 (1997), add. 97-122. See also, Commonwealth v. Hardy, 2 Mass. (Tyng) 303 

(1807) (two attorneys “assigned by the Court as counsel for the prisoner”). 

Consistent with those protections, this Court has repeatedly recognized that art. 12 

requires the expenditure of funds. See, e.g., id. (an indigent defender system 

“[p]lagued by a shortage of resources . . . unable to deliver on its mission to provide 
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counsel to all indigent defendants.”); Commonwealth v. Porter, 462 Mass. 724, 728 

(2012) (“Encompassed in [the Sixth Amendment and art. 12] guarantee is the right 

of indigent defendants . . . to have counsel appointed at public expense.”); see also,

e.g., Abodeely v. Worcester County, 352 Mass. 719, 723-24 (1967) (indigent defense 

counsel cannot be required to work pro bono).  

Consistent with this Court’s pronouncements, other state supreme courts too 

have acknowledged that Gideon and the right to counsel requires states to expend 

the funding adequate and necessary to provide indigent defense counsel. See, e.g., 

Kuren v. Luzerne County, 637 Pa. 33, 94 (2016) (the level of funding provided has 

left the public defender’s office unable to comply with Gideon thus violating the 

Sixth Amendment); Hurrell-Harring v. State, 15 N.Y.3d 8, 23 (2010) (recognizing 

a Sixth Amendment claim for government’s failure to provide counsel to indigent 

defendants at all critical stages due in part to inadequate funding); Simmons v. State 

Pub. Defender, 791 N.W.2d 69, 87 (Iowa 2010) (recognizing that a fee cap can 

undermine the right to counsel) State v. Young, 143 N.M. 1, 7 (2007) (“Defense 

counsels’ compensation is inadequate . . . violating defendants’ Sixth Amendment 

right to effective assistance of counsel.”). 

In Kuren, the Pennsylvania Supreme Court considered the county 

government’s motion to dismiss a claim for injunctive relief asserted by the Luzerne 

County Office of the Public Defender (“OPD”) and a class of defendants to whom 

23



the office could not provide representation due to inadequate funding. The complaint 

alleged that the county’s failure to provide adequate funding and resources to OPD 

had resulted in the systemic, widespread constructive denial of the right to counsel. 

Identifying that the denial of the right was tied inextricably to the funding system 

itself, 637 Pa. at 69, the Court held that, under the Sixth Amendment, plaintiffs could 

bring a claim for injunctive relief to increase OPD’s funding so that it could fulfill 

Gideon’s mandate, id. at 94. 

Similarly, a New York trial court held, in New York County Lawyers’ Ass’n 

v. New York, that the state’s failure to increase the rates paid to private indigent 

defense counsel violated the right to counsel because it caused the systemic denial 

of the right. 196 Misc. 2d 761, 762-63 (N.Y. Sup. Ct. 2003). As a remedy, the court 

declared the portions of the public defender statutes fixing the rates unconstitutional 

as applied and entered a permanent injunction raising the compensation rates so that 

they matched the rates paid to assigned counsel in federal courts until the Legislature 

addressed the issue. Id. at 778. 

In short, providing the funding necessary to ensure representation of indigent 

criminal defendants is nondiscretionary. The Sixth Amendment and art. 12 require 

state governments to balance the vast sums of money they quite properly spend to 

establish machinery to try defendants accused of crime with the right of the 

defendant to counsel.  
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B. As applied to Hampden County, the compensation rates of § 11(a) 
cause a systemic denial of counsel. 

To fulfill its constitutional obligations, the Commonwealth has an inescapable 

choice: hale fewer indigent defendants into court or adequately fund its indigent 

defense systems. As the trial judge in Young noted, “the State’s failure to pay fair 

compensation indicates that [it] cannot afford” to bring the case. 143 N.M. at 3. That 

is the situation in Hampden County, in at least two ways. 

First, inadequate pay for bar advocates recurrently causes indigent defendants 

in Hampden County to languish without counsel—sometimes in jail—at critical 

stages in their criminal cases, in violation of our constitutions. A fundamental feature 

of the right to counsel is the assignment of counsel “as soon as feasible after clients’ 

arrest, detention or request for counsel.” ABA Ten Principles of a Public Defense 

Delivery System, February 2002, available at

https://www.americanbar.org/content/dam/aba/administrative/legal_aid_indigent_d

efendants/ls_sclaid_def_tenprinciplesbooklet.authcheckdam.pdf, add. 89. The right 

to counsel attaches no later than arraignment, the point at which the government has 

committed itself to prosecute. Rothgery v. Gillespie County, Tex., 554 U.S. 191, 198 

(2008); Commonwealth v. Torres, 442 Mass. 554, 570–71 (2004) (right may attach 

before arraignment). While arraignment in Massachusetts may not in every case be 

a “critical stage,” Delle Chiaie v. Commonwealth, 367 Mass. 527, 531 (1975), any 

absence of counsel establishes the basis in subsequent proceedings to impose upon 
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the Commonwealth the burden “to show that the lack of counsel at arraignment was 

harmless beyond a reasonable doubt,” Lavallee, 442 Mass. at 237; see also Mass. R. 

Crim. P. 7(c) (providing that an “appearance shall be entered by the attorney for the 

defendant and the prosecuting attorney on or before the arraignment”). 

The injuries arising from these delays in assigning counsel are irreparable. 

Lavallee itself identified “serious concerns” about whether indigent defendants 

lacking promptly assigned counsel “will ultimately receive the effective assistance 

of trial counsel.” Id. at 236. The court also made the key point that the “harm from 

inaction over a period of time is cumulative.” Id. A defendant denied the right to 

counsel at arraignment may miss the opportunity to have witnesses interviewed 

while the relevant events are still fresh in their memories and to otherwise preserve 

physical evidence. Id. at 235. Trial courts, in some cases, will also “impose 

probationary conditions . . . without the defendant’s consent.” Id. at 248. The 

imposition of restrictions on liberty without counsel is a quintessential violation of 

due process. See Rothgery, 554 U.S. at 213. Further, all defendants will have the 

unresolved charges hanging over them in “without prejudice” status while the 

Commonwealth, which has the duty to provide counsel, benefits from the 

accumulating constitutional harms. This stands on its head the Court’s ruling that 

the Commonwealth, not defendants, should bear the burdens of systemic collapse.  

See Lavallee, 442 Mass. at 246. 
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Second, beyond being incapable of connecting indigent defendants with 

lawyers who currently practice criminal defense, low compensation rates harm 

defendants by deterring prospective criminal defense practitioners. As the Court 

noted in 2004, the historically low and relatively unchanging rates mandated by 

§ 11(a) are “driving lawyers away from enrollment in the private defender division 

of CPCS in Hampden County.” Lavallee, 442 Mass. at 245. Today, because 

compensation rates have not kept up with the costs of living, the situation is far more 

dire. HCLJ President David Hoose observed that while panel members leaving 

service to accept other jobs, such as with the District Attorney’s Office, was in the 

past rare, “[n]ow it happens often.” R1:257. The “persistent failure to adequately 

compensate private attorneys” is a “major contributing factor” to the recurring 

counsel crisis because it drives people away from criminal defense. R1:256. At 

present, there are 142 lawyers in HCLJ, the lowest number in the past five years. 

R3:191. 

Just as it prohibits a state’s failure to provide an effective lawyer for one

indigent defendant, the constitution also prohibits a state’s failure to provide an 

adequate defense for all indigent defendants. See generally, e.g., Lavallee, 442 Mass. 

at 238; Simmons, 791 N.W.2d at 76 (explaining framework for structural challenges 

for failure to provide right to counsel); Luckey v. Harris, 860 F.2d 1012 (11th Cir. 
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1988) (citing Strickland v. Washington, 466 U.S. 668 (1984)) (recognizing class 

claims for prospective injunctive relief for violations of the right to counsel).  

Today, the indigent system is being held together by a patchwork of 

emergency measures and the goodwill of attorneys, like MACDL President 

Kelleher, who have donated their services not only to their clients but, in effect, to 

the Commonwealth. See Affidavit of Victoria Kelleher. Once this patchwork is torn, 

and there are simply not enough criminal defense lawyers in the entire 

Commonwealth to cover all the criminal cases, it may be impossible to mend. As 

this Court noted in Abodeely, it is already only a “very small percentage of lawyers 

who can be said to be trial lawyers [and] an even smaller percentage of them has 

developed skills in the practice of criminal prosecution and defence.” 352 Mass. at 

723. That this small percentage of qualified lawyers is being pushed out of indigent 

defense due to embarrassingly low compensations rates will have devastating 

consequences on the right to counsel, and especially in Hampden County. 

Enrollment at Western New England University School of Law, which historically 

has produced many of the HCLJ’s lawyers, has significantly declined. See Affidavit 

of David Hoose, R1:257. Simply put, as lawyers leave criminal defense, they are not 

being replaced. 

This type of failure by the Legislature to, at a minimum, peg compensation 

rates to inflation led the court in New York County Lawyers’ Ass’n to declare New 
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York’s funding statutes unconstitutional. Like § 11(a), the New York statutes “were 

enacted without a mechanism for automatic periodic increases,” and the NY 

legislature had not increased the rates in 17 years. 196 Misc.2d at 763-64. In striking 

down the statute and ordering an increase in rates, the court noted that the state has 

an obligation to provide reasonable compensation that at least accounts for the 

dynamics of inflation and the laws of supply and demand. Id. at 778. 

Here, too, neither Gideon nor this Court’s cases leave the Legislature free to 

permit the steady and certain collapse of Hampden County’s indigent defense 

system. “Having chosen to operate” criminal courts in that County, the 

Commonwealth is “obligated to comply with the dictates of the [constitutional right 

to counsel].” Wilbur v. Mount Vernon, 989 F. Supp. 2d 1122, 1134 (W.D. Wa. 2013) 

(quoting Brown v. Plata, 563 U.S. 493, 511 (2011)). The inadequate compensation 

rates provided by the Legislature for indigent defense counsel in Hampden County, 

which is spurring the recurring counsel crisis, violate the Sixth Amendment and 

art. 12.  

C. To remedy systemic violations of the right to counsel, the Court can 
and should order an increase in compensation rates. 

This Court’s authority to enforce the state and federal constitutions 

necessarily includes the ability to declare § 11(a) unconstitutional as applied to 

Hampden County and to fashion an equitable remedy for that violation.  
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The Judiciary’s power to interpret the constitution necessarily encompasses 

the power to say when the Legislature has violated a constitutional right and to order 

appropriate remedies. See, e.g., Doe v. Police Comm’r of Bos., 460 Mass. 342, 351 

(2011). This fact is no less true if the constitutional violation results from the 

inadequacy of funding. Duncan v. State, 284 Mich. App. 246, 255 (2009) (rights of 

indigent defendants must be protected by Judiciary even against legislative failure 

to comply with constitutional mandates), vacated and remanded on other grounds, 

486 Mich. 906 (2010). Indeed, inherent in art. 29 and art. 11 of the Massachusetts 

Declaration of Rights is the power of the Judiciary to secure the rights of every 

person, including the right to counsel, completely, and without denial; promptly, and 

without delay; conformably to the laws. See First Justice of Bristol Div. of Juvenile 

Court Dep’t v. Clerk-Magistrate of Bristol Div. of Juvenile Court Dep’t, 438 Mass. 

387, 396 (2003) (First Justice). And one of the judiciary’s essential functions “is to 

serve as the ultimate guardians of an indigent defendant’s constitutional rights,” such 

as the right to counsel. Young, 143 N.M. at 5 (quotation omitted).  

Here, this Court should exercise that power by ordering an increase in 

compensation rates, as detailed more fully below in Part III.A. And “[w]hile it is true 

that an adverse ruling will have some fiscal impact on the state, this is true in many 

situations. If the court was constrained any time a ruling had fiscal impact, Gideon
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itself, which has been characterized as an ‘enormous unfunded mandate imposed 

upon the states,’ would have been wrongly decided.” Simmons, 791 N.W.2d at 86. 

II. The Court also can and should remedy the Hampden County counsel 
crisis as an exercise of its superintendence power. 

Even if this Court does not reach the question whether measures going beyond 

the Lavallee protocol are compelled by the constitutional right to counsel, it may 

impose such remedies as an exercise of this Court’s inherent authority of 

superintendence over the courts. Consistent with the separation of powers declared 

in art. 30 of the Massachusetts Declaration of Rights, this Court has recognized that 

“[i]t was certainly never intended that any one department, through the exercise of 

its acknowledged powers, should be able to prevent another department from 

fulfilling its responsibilities to the people under the Constitution.” O’Coin’s Inc. v. 

Treas. of Worcester County, 362 Mass. 507, 511 (1972). In Hampden County, so 

long as indigent defendants do not regularly and predictably receive assistance of 

counsel, the Judiciary cannot fulfill its responsibility to see that justice is done. Core 

judicial functions have ground to a halt, and the time for the exercise of this Court’s 

superintendence powers has arrived.  

When legislative underfunding threatens the continued viability of the judicial 

branch, the Court is obligated to intervene and do whatever it can to ensure criminal 

defendants receive a fair trial. County of Barnstable v. Commonwealth, 410 Mass. 

326, 330 (1996); O’Coin’s, 362 Mass. at 509-10. While the Court has insisted on 
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“scrupulous observance” of the separation of powers principle embodied in art. 30, 

the court has “also recognized that some overlap [between the three branches of 

government] is inevitable.” Gray v. Commissioner of Revenue, 422 Mass. 666, 671 

(1996). At all times, the “[i]nherent powers of the courts are those ‘whose exercise 

is essential to the function of the judicial department, to the maintenance of its 

authority, or to its capacity to decide cases.’” Brach v. Chief Justice of Dist. Court 

Dep’t, 386 Mass. 528, 535 (1982) (quoting Sheriff of Middlesex County v. Comm’r 

of Correction, 383 Mass. 631, 636, (1981)). 

Accordingly, the Court has used its powers to order courtroom equipment, 

O’Coin’s, 362 Mass. 507, to order compensation for a defense attorney, Abodeely, 

352 Mass. at 724-25, and stated that it could order the Commonwealth to pay to 

provide a courthouse and services, Barnstable, 410 Mass. at 335. It cannot be that 

this Court has authority to order the expenditure of funds when a court needs a tape 

recorder and three tapes, but not when legislative inaction yields a systemic 

deprivation to the constitutional right to counsel and prolonged interference with the 

proper administration of justice. See State v. Quitman County, 807 So.2d 401, 410 

(Miss. 2001) (“Certainly, if adequate facilities are essential to the administration of 

justice, so is effective representation.”); see also Maas v. Olive, 992 So. 2d 196, 202 

(Fla. 2008) (“statutory limits for compensation of counsel may not constitutionally 
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be applied in a manner that would curtail the trial court's inherent authority to ensure 

adequate representation”). 

The recurrent Hampden County counsel crisis indisputably interrupts the 

capacity of the court to decide cases and administer justice. In the face of a shortage 

of counsel to represent indigent defendants, the judicial engine in Springfield District 

Court froze, losing its capacity to decide cases. Put another way, chronic funding 

neglect by the Legislature had once again matured to the point of interference with 

core judicial functions: the capacity to protect constitutional rights, decide cases, and 

do justice. 

The Judiciary is not helpless in the face of this recurring crisis and the harms 

“of constitutional dimension” that it is visiting upon indigent defendants. Lavallee, 

442 Mass. at 244. It is not obligated to await the Legislature’s assistance while more 

constitutional violations occur and core judicial function break down. See Sullivan 

v. Chief Justice for Admin. & Mgt. of the Trial Court, 448 Mass. 15, 43 (2006) 

(“Where the administration of justice is in jeopardy, from whatever source, [and] the 

judiciary is unable to fulfil its statutory or constitutional mandates, there is no 

limitation on this court’s inherent judicial authority.”); see also O’Coin’s, 362 Mass. 

at 516 (1972) (quoting State ex rel. Hills v. Sullivan, 48 Mont. 320, 329 (1913)) 

(when the court determines that the assistance necessary for the due and effective 

exercise of its own functions cannot be had by established methods [legislative 
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action] occasion arises for the exercise of the inherent power to order the expenditure 

of funds). Rather, this Court has repeatedly held that “every judge must exercise his 

inherent powers as necessary to secure the full and effective administration of 

justice.” O’Coin’s, 362 Mass. at 514.  

III. As an exercise of its authority to remedy systemic violations of the right 
to counsel, and as an exercise of its inherent authority to ensure the 
proper functioning of the judiciary, this Court should impose a range of 
solutions for the Hampden County counsel crisis. 

Fifteen years of systemic failures to address this Court’s call to solve this 

constitutional crisis and adequately fund counsel for indigent criminal defendants 

are enough. Counsel for indigent defendants are in short supply because of the 

unrealistic compensation rates authorized by the Legislature.9 In the face of 

legislative inaction and recurring crises, the Court must do more than rely on the 

stopgap Lavallee protocol that provides indigent criminal defendants with only 

lukewarm due process and too-little-too-late counsel. 

9 The rate paid to federal bar advocates under the Criminal Justice Act (“CJA”) was 
$90 in 2005 and incrementally increased every 1 to 3 years to its current rate of $148. 
See Guide to Judiciary Policy, Vol. 7: Defender Services § 230.16(A) (May 2019), 
available at https://www.uscourts.gov/sites/default/files/vol07a-ch02.pdf, add. 79-
84.  
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A. The Court Should Authorize Bar Advocates to Invoice the 
Commonwealth for Fees Above and Beyond the Amount Paid by 
CPCS 

Until the Legislature devises a more permanent solution, the Court should 

exercise its inherent powers to authorize an immediate increase in compensation 

rates paid to attorneys in CPCS’s private counsel division, and to mandate 

“automatic periodic increases” capable of tracking the cost of living. See New York 

County Lawyers’ Ass’n, 196 Misc. 2d at 763. An initial set of rates might be $85 per 

hour for District Court, $125 per hour for Superior Court (non-homicide), and $148 

per hour for homicide cases. In support of these minimum rates, amici reason as 

follows: 

1.  District Court: Increase the hourly rate from $53 to $85. For District 

Court cases, the Legislature first established a rate of $35 per hour in 1985. Simply 

to keep up with inflation, this rate should now be $85. See Pet. Br. at 47 n.7, Walsh 

v. Commonwealth, SJC-12648 (Aug. 30, 2019), citing U.S. Department of Labor, 

Bureau of Labor Statistics, CPI Inflation Calculator. 

2. Superior Court (non-homicide): Increase the hourly rate from $68 to 

$125. Superior Court non-homicide cases arise out of serious felony charges, and 

are more complex than District Court matters. As stated in the May 2014 report of 

the Massachusetts Bar Association’s Commission on Criminal Justice Attorney 

Compensation, hourly rates for this work must be “sufficiently higher to entice bar 
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advocates” qualified to handle the more complex and time-intensive serious felony 

matters. See also Bar Advocate Interview Summary, add. 158-64.  The hourly rate 

for this work is currently $68—a rate that has been increased once, from $60, since 

2005. In 2014, the Commission recommended that the Criminal Justice Act (“CJA”) 

rate of $125 per hour be used as a guide for non-murder Superior Court work. 

Although the CJA rate has since been raised to $148, at a minimum lawyers handling 

Superior Court matters should be paid the $125 rate that was deemed appropriate in 

2014.  

3. Homicide: Increase the hourly rate from $100 to $148. The current CJA 

capital rate, $190, far exceeds the $100 rate authorized for homicide cases in 

Massachusetts, which has not changed since 2005. Increasing the Massachusetts 

homicide-case compensation rate to $148 rate, which would be equal to current non-

capital CJA rate, would mitigate some of the risk that low rate presently pose to 

defendants in Massachusetts. 

No matter the rates this Court might choose, it is vitally important to 

immediately require that they exceed the rates presently authorized by statute, and 

to immediately hold that cost-of-living increases are essential. Otherwise this crisis 

will emerge again and again. 
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B. The Court could also strengthen the Lavallee protocol by requiring 
or urging prosecutors to exercise their discretion to dismiss cases 
with prejudice. 

In Bridgeman II, faced with a number of cases that exceeded the number of 

available attorneys, this Court instructed that “the district attorneys shall exercise 

their prosecutorial discretion . . . by moving to vacate and dismiss” cases. 476 Mass. 

at 300. The Court warned that, unless prosecutors dismissed “large numbers” of such 

cases, this Court “might . . . implement an appropriate remedy under our general 

superintendence authority for the constitutional violation suffered by indigent 

criminal defendants who are denied their right to counsel,” and that “remedy will 

likely be the dismissal without prejudice” of prior convictions. Id. at 326 (citing

Lavallee, 442 Mass. at 246). 

Here, too, this Court can require or encourage the dismissal of (perhaps low-

level) charges, thereby increasing availability of counsel. See State ex rel. Missouri 

Pub. Defender Comm’n v. Waters, 370 S.W.3d 592, 598 (Mo. 2012). Amici 

recommend that judges in Hampden County, upon notice of the unavailability of 

CPCS attorneys, confer with the District Attorney’s Office and CPCS to determine 

which cases or categories of offenses they will dismiss. And to ensure that 

defendants do not suffer accumulating constitutional harms from dismissals caused 

by the denial of counsel at critical stages, cases should be dismissed with prejudice.  
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Economic realities and budgeting do not negate constitutional mandates. If 

the Commonwealth is unable to afford the right to counsel, it cannot afford to 

continue to bring the same volume of criminal cases that it has been. 

C. The Court should improve the administration of justice in 
Hampden County. 

Although the egregious underfunding of defense counsel is the root cause of 

the recurring counsel crisis, modifications to the Springfield District Court’s 

operations will mitigate some of the significant losses of time that exacerbate the 

burden imposed by low hourly rates and add to the frustrations experienced by 

attorneys practicing in that district. Under G. L. c. 211, § 3, this Court may and 

should use its superintendence powers to issue such “orders, directions and rules as 

may be necessary or desirable for” the administration of the Springfield District 

Courts. 

Amici agree with CPCS that the following modifications to the operations of 

the Springfield District Court should be made. The Court should monitor and 

oversee any improvements it implements in order to ensure their effectiveness at 

improving the efficiency of administrations in the District Court.  

1. Judicial Staffing. The number of judges assigned to the Springfield 

District Court should be doubled so that two arraignment sessions can be held; two 

pretrial sessions can be run; and four trial sessions can hear cases. 
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2.  Court Resources. The District Court should be provided the resources 

necessary to have Spanish-speaking interpreters on call in each arraignment session. 

Likewise, District Court judges should be encouraged not to expend resources, 

including time, on matters that impose needless burdens on indigent defendants. For 

example, any time that judges spend urging indigent defendants to pay their assigned 

counsel fees should be eliminated immediately. Cf. R3:205. 

3. The Availability of Police and CORI Reports. The Court should order 

that police reports be on file with the District Attorney’s Office before the close of 

business on the day before the corresponding arraignment. Likewise, the Court 

should order the Probation Department to have all CORIs on file with the District 

Attorney’s Office before the close of business on the day before an arraignment is 

to take place. The District Attorney’s Office should be required to appear at the 

beginning of the arraignment session with a copy of all pertinent police reports and 

CORIs, as well as extra copies for defense counsel. 

4. Continuances. Defense attorneys should be allowed to file motions for 

a continuance in the administrative session. Cf. R3:205.  

5. Prosecutorial Practices. The Court should require prosecutors to make 

a validity showing—a showing that they have a reasonable basis to believe they can 

meet their burden of proof—no later than that the first pretrial date. Cases should not 

be scheduled for trial if the Commonwealth cannot demonstrate that it has located 
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its witnesses and can sustain its burden of proof. Additionally, the District Attorney 

should be required to reduce the ratio of pretrial assignments from the current ratio, 

which reportedly can reach one prosecutor per 125 cases. See R1:256. The ratio 

should not exceed one prosecutor per thirty cases. 

CONCLUSION 

For the reasons set forth in this brief, HCLJ and MACDL urge the court to 

move beyond Lavallee and invoke its inherent powers to order hourly rate increases 

for attorneys in CPCS’s private counsel division. 
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	(1) charged with a petty offense (Class B or C misdemeanor, or an infraction) for which a sentence to confinement is authorized; or
	(2) seeking relief under 28 U.S.C. §§ 2241, 2254, or 2255 (but see: Guide, Vol. 7A, § 210.20.10(j) on the mandatory appointment of counsel in death penalty habeas corpus cases and § 220.45 on the requirement for appointment of counsel for an evidentia...
	(b) Counsel may be appointed under the CJA for a person charged with civil or criminal contempt who faces loss of liberty.
	(c) Upon application of a witness before a grand jury, a court, the Congress, or a federal agency or commission which has the power to compel testimony, counsel may be appointed where there is reason to believe, either prior to or during testimony, th...
	(d) Counsel may be appointed for financially eligible persons proposed by the U.S. attorney for processing under a “pretrial diversion” program.
	(e) Counsel may be appointed for persons held for international extradition under 18 U.S.C. chapter 209.
	§ 210.20.30 Ancillary Matters

	(a) Representation may be furnished for financially eligible persons in “ancillary matters appropriate to the proceedings” under 18 U.S.C. § 3006A(c).
	(b) In determining whether a matter is ancillary to the proceedings, the court should consider whether the matter, or the issues of law or fact in the matter, arose from, or are the same as or closely related to, the facts and circumstances surroundin...
	(c) In determining whether representation in an ancillary matter is appropriate to the proceedings, the court should consider whether such representation is reasonably necessary to accomplish, among other things, one of the following objectives:
	(1) to protect a Constitutional right;
	(2) to contribute in some significant way to the defense of the principal criminal charge;
	(3) to aid in preparation for the trial or disposition of the principal criminal charge;
	(4) to enforce the terms of a plea agreement in the principal criminal charge;
	(5) to preserve the claim of the CJA client to an interest in real or personal property subject to a civil forfeiture proceeding under 21 U.S.C. § 881, 19 U.S.C. § 1602 or similar statutes, which property, if recovered by the CJA client, may be consid...
	(6) to effectuate the return of real or personal property belonging to the CJA client which may be subject to a motion for return of property under Fed. R. Crim. P. 41(g), which property, if recovered by the CJA client, may be considered for reimburse...
	(d) The scope of representation in the ancillary matter should extend only to the part of the ancillary matter that relates to the principal criminal charge and to the correlative objective sought to be achieved in providing the representation (e.g., ...
	(e) Representation in an ancillary matter is compensable as part of the representation in the principal matter for which counsel has been appointed and is not considered a separate appointment for which a separate compensation maximum would be applica...
	(f) A private panel attorney appointed under the CJA may obtain, through an ex parte application to the court, a preliminary determination that the representation to be provided in an ancillary matter is appropriate to the principal criminal proceedin...
	§ 210.20.40 Civil Forfeiture Proceedings

	(a) Under 18 U.S.C. § 983(b)(1), if a person with standing to contest the forfeiture of property in a judicial civil forfeiture proceeding under a civil forfeiture statute is financially unable to obtain representation by counsel, and the person is re...
	(b) In determining whether to authorize counsel to represent a person in a judicial civil forfeiture proceeding under a civil forfeiture statute, the court must take into account such factors as:

	 the person’s standing to contest the forfeiture; and
	 whether the claim appears to be made in good faith.
	§ 210.20.50 Proceedings Not Covered by or Compensable under the CJA
	(a) Petty offenses (Class B or C misdemeanors or infractions), except where confinement is authorized by statute and the court or U.S. magistrate judge determines that appointment of counsel is required in the interest of justice.  See:  § 210.20.20(a...
	(b) Corporate defendant cases.
	(c) Prisoners bringing civil rights actions under 42 U.S.C. § 1983.  Care should be taken to ensure that a prisoner is not denied the appointment of counsel due to the mislabelling of the prisoner’s action as “civil rights” when the proceedings could ...
	(d) Administrative proceedings before the U.S. Citizenship and Immigration Services (USCIS), removal or deportation proceedings before the Immigration Court, review of the Immigration Court’s decision by the Board of Immigration Appeals, and judicial ...
	§ 210.20.60 Civil Actions to Protect Federal Jurors’ Employment

	(a) Although not an appointment under the authority of the CJA, Congress has annually included statutory language in the appropriation for the federal judiciary’s Defender Services account to authorize “the compensation of attorneys appointed to repre...
	(b) In these cases, the court appoints counsel under the standard provided in 28 U.S.C. § 1875(d)(1), which does not require a finding of financial eligibility.
	(c) The court will appoint a private attorney, who may be a member of the CJA panel and should have employment law experience.  A federal defender should not be appointed.
	(d) The court should use Form CJA 20 (Appointment of and Authority to Pay Court-Appointed Counsel) for the appointment and pay counsel “to the extent provided by [the CJA],” 28 U.S.C. § 1875(d)(1), and the CJA Guidelines.
	(e) The court may, as authorized by 28 U.S.C. § 1875(d)(2), order a defendant employer to pay the fees and expenses of counsel appointed under 28 U.S.C. § 1875(d)(1); in such event, the court should follow the reimbursement procedures in Guide, Vol. 7...
	§ 210.30 Composition and Management of the CJA Panel
	§ 210.30.10 Overview

	(a) The CJA Panel must be designated or approved by the court.  See:  18 U.S.C. § 3006A(b).
	(b) The membership of the panel should be large enough to provide a sufficient number of experienced attorneys to handle the CJA caseload, yet small enough so that panel members receive an adequate number of appointments to maintain their proficiency ...
	(c) Members should serve at the pleasure of the court.
	(d) The Model Plan for Implementation and Administration of the Criminal Justice Act is included as Appx. 2A.
	§ 210.30.20 Selection of Panel Members
	§ 210.30.30 Pro Hac Vice Appointments

	(a) If the district judge presiding over the case, or the chief judge if a district judge has not yet been assigned to the case, determines that the appointment of an attorney, who is not a member of the CJA panel, is in the interest of justice, judic...
	(b) Consideration for preserving the integrity of the panel selection process suggests that pro hac vice appointments should be made only in exceptional circumstances.
	(c) The attorney, who may or may not maintain an office in the district, should possess such qualities as would qualify the attorney for admission to the district’s CJA panel in the ordinary course of panel selection.
	§ 210.30.40 Centralization of Panel Administration and Management
	§ 210.30.50 Distribution of Appointments

	(a) Appointments should be made in a manner which results in both a balanced distribution of appointments and compensation among members of the CJA Panel, and quality representation for each CJA defendant.
	(b) These objectives can be accomplished by making appointments on a rotational basis, subject to the court’s discretion to make exceptions due to the nature and complexity of the case, an attorney’s experience, and geographical considerations.
	§ 210.40 Determining Financial Eligibility for Representation Under the CJA
	§ 210.40.10 Timely Appointment of Counsel
	§ 210.40.20 Fact-Finding

	(a) The determination of eligibility for representation under the CJA is a judicial function to be performed by the court or U.S. magistrate judge after making appropriate inquiries concerning the person’s financial condition.
	(b) Unless it will result in undue delay, fact-finding concerning the person’s eligibility for appointment of counsel should be completed prior to the person’s first appearance in court.
	(c) Other officers or employees of the court (e.g., clerk, deputy clerk, or pretrial services officer) may be designated by the court to obtain or verify the facts upon which such determination is to be made.
	(d) Relevant information bearing on the person’s financial eligibility should be reflected on Form CJA 23 (Financial Affidavit) and the form must be completed and executed before a judicial officer or employee.
	(e) Employees of law enforcement agencies or U.S. attorney offices should not participate in the completion of the Form CJA 23 (Financial Affidavit) or seek to obtain information from a person requesting the appointment of counsel concerning the perso...
	(f) The person seeking appointment of counsel has the responsibility of providing the court with sufficient and accurate information upon which the court can make an eligibility determination.  For guidance on counsel’s obligation to advise the court ...
	(g) The prosecution and other interested entities may present to the court information concerning the person’s eligibility, but the judicial inquiry into financial eligibility must not be utilized as a forum to discover whether the person has assets s...
	§ 210.40.30 Standards for Eligibility

	(a) A person is “financially unable to obtain counsel” within the meaning of 18 U.S.C. § 3006A(b) if the person’s net financial resources and income are insufficient to obtain qualified counsel.  In determining whether such insufficiency exists, consi...
	(1) the cost of providing the person and his dependents with the necessities of life, and
	(2) the cost of the defendant’s bail bond if financial conditions are imposed, or the amount of the case deposit defendant is required to make to secure release on bond.
	(b) Any doubts as to a person’s eligibility should be resolved in the person’s favor; erroneous determinations of eligibility may be corrected at a later time.
	(c) At the time of determining eligibility, the court or U.S. magistrate judge should inform the person of the penalties for making a false statement, and of the obligation to inform the court and the appointed attorney of any change in financial status.
	(d) Prior to sentencing, the court should consider pertinent information contained in the presentence report, the court’s intention with respect to fines and restitution, and all other available data bearing on the person’s financial condition, in ord...
	(e) Future earnings should not be considered or subject to a reimbursement order; however, other income or after-acquired assets which will be received within 180 days after the date of the court’s reimbursement order may be available as a source of r...
	§ 210.40.40 Partial Eligibility

	(a) Such funds must be held subject to the provisions of 18 U.S.C. § 3006A(f).
	(b) The judicial officer may increase or decrease the amount of such payments and may impose such other conditions from time to time as may be appropriate.
	(c) With respect to the disposition of such funds, see:  § 230.40.
	§ 210.40.50 Family Resources

	§ 210.50 CJA Forms

	§ 220 Appointment of Counsel
	§ 220.10 Timely Appointment of Counsel
	§ 220.15 Forms for the Appointment of Counsel
	§ 220.18 Notification of Relationship
	§ 220.20 Duration of Appointment
	§ 220.25 Continuity of Representation
	(a) If the attorney appointed by the U.S. magistrate judge is to continue to represent the defendant in the district court, no additional appointment by the district court should be made, except on appeal from a judgment rendered by the U.S. magistrat...
	(b) Counsel’s time and expenses involved in the preparation of a petition for a writ of certiorari are considered applicable to the case before the U.S. court of appeals and should be included on the voucher for services performed in that court.
	(c) An order extending Appointment on Appeal (Form CJA 20) should be executed for each appellant for whom counsel was appointed by a U.S. district judge or magistrate judge for representation at the trial level.  In a federal capital prosecution, or a...
	(d) Absent special circumstances, whenever a case is transferred to another district, such as under Federal Rules of Criminal Procedure Rules 20, 21, and 40, appointment of counsel should be made in the transferee district.
	§ 220.30 New Appointments Following Earlier Representations
	(a) new trial after motion, mistrial, reversal, or remand on appeal;
	(b) probation revocation proceedings;
	(c) appeal, including interlocutory appeals;
	(d) bail appeals to a court of appeals;
	(e) extraordinary writs;
	(f) mental condition hearings under:
	(1) 18 U.S.C. § 4243 (Hospitalization of a Person Found Not Guilty only by Reason of Insanity);
	(2) 18 U.S.C. § 4245 (Hospitalization of an Imprisoned Person Suffering From Mental Disease or Defect); and
	(3) 18 U.S.C. § 4246 (Hospitalization of a Person Due for Release but Suffering From Mental Disease or Defect).  See also:  Guide, Vol. 7A, § 230.23.20.
	§ 220.35 Federal Defender Organizations
	§ 220.40 Appointment of Counsel to Represent More Than One Individual in a Case
	(a) Unless good cause is shown or in the absence of a waiver on the record by the defendants, in a criminal prosecution involving more than one defendant, or where separate charges arising out of the same or similar transactions are concurrently pendi...
	(b) An attorney who represents joint defendants may be compensated for services up to the statutory maximum for each person represented, unless the case involves extended or complex representation, in which case the attorney may be entitled to additio...
	§ 220.45 Appointment of Counsel in Habeas Corpus and Proceedings Under 28 U.S.C. § 2255
	§ 220.50 Waiver of Counsel
	§ 220.55 Standby Counsel
	§ 220.55.10 Overview

	(a) Criminal defendants have both a constitutional and statutory right to self-representation in federal court.  See:  Faretta v. California, 422 U.S. 806 (1975); 28 U.S.C. § 1654.
	(b) In some cases, however, the court or U.S. magistrate judge may find it necessary to appoint “standby” counsel to be available to assist a pro se defendant in that defendant’s defense and also to protect the integrity and ensure the continuity of t...
	§ 220.55.20 Standby Counsel Services Accepted by a Pro Se Defendant

	(a) The CJA provides that “[u]nless the [financially eligible] person waives representation by counsel. . .[the court] shall appoint counsel to represent him.”  18 U.S.C. § 3006A(b).
	(b) While the court has inherent authority to appoint standby counsel, such appointments may not be made and counsel may not be compensated under the CJA unless the defendant qualifies for appointed counsel and representation is actually rendered by c...
	(c) Similarly, if at any time during the course of the proceedings the services of standby counsel are accepted by a financially eligible pro se defendant, a nunc pro tunc CJA appointment order should be effected and counsel may be compensated under t...
	§ 220.55.30 Standby Counsel Appointed Under the Court’s Inherent Authority

	(a) In circumstances in which standby counsel is appointed under the court’s inherent authority, and counsel serves exclusively on behalf of the court to protect the integrity and continuity of the proceedings, and does not represent the defendant, an...
	(b) Therefore, an appointment under this section may be made regardless of whether the defendant is financially able to obtain adequate representation.  In such cases, compensation will be determined by the judicial officer according to CJA hourly rat...
	(c) The Administrative Office of the U.S. Courts’ (AO) Defender Services Office should be consulted regarding appointment and payment procedures.  If, during the course of the proceedings, a pro se defendant who is financially able to retain counsel e...
	§ 220.60 Termination of Appointment

	§ 230 Compensation and Expenses of Appointed Counsel
	§ 230.10 Forms for Compensation and Reimbursement of Expenses
	§ 230.13 Time Limits
	(a) Vouchers should be submitted no later than 45 days after the final disposition of the case, unless good cause is shown.  The clerks of the concerned courts should ensure that attorneys comply with the prescribed limits.  Every effort should be mad...
	(b) Absent extraordinary circumstances, judges should act upon panel attorney compensation claims within 30 days of submission.
	§ 230.16 Hourly Rates and Effective Dates in Non-Capital Cases
	(a) Except in federal capital prosecutions and in death penalty federal habeas corpus proceedings, compensation paid to appointed counsel for time expended in court or out of court or before a U.S. magistrate judge may not exceed the rates in the foll...
	(b) For rates applicable to services performed prior to May 1, 2002 for non-capital cases, please contact the AO’s Defender Services Office, Legal and Policy Division Duty Day Attorney, at 202-502-3030 or via email at DSO_LPD@ao.uscourts.gov.
	§ 230.20 Annual Increase in Hourly Rate Maximums
	§ 230.23 Case Compensation Maximums
	§ 230.23.10 Applicability and Exclusions

	(a) In General
	(b) Federal Death Penalty Cases and Federal Capital Habeas Corpus Proceedings
	(c) Excess Compensation Vouchers
	(1) As further explained in § 230.23.40, the CJA places limitations on the general authority of presiding judicial officers to unilaterally approve attorney compensation.
	(2) Payments above case compensation limits referred to in § 230.23.20 may be authorized when certified by the presiding judicial officer and approved by the chief judge of the circuit.  The chief judge of the circuit is permitted to delegate this app...
	(3) Presiding judicial officers should certify excess compensation payments to counsel whenever in their judgment the case involves extended or complex representation and the amount certified is necessary to provide fair compensation.  See:  § 230.23.40.
	(d) Limitations Inapplicable to Expense Reimbursement
	(e) Change in Offense Classification Level
	(f) More than One Counsel
	(g) Ancillary Matters
	(h) Increases to the Maximum Compensation Rate
	§ 230.23.20 Current Attorney Case Compensation Maximums
	§ 230.23.30 History of Case Compensation Maximums
	§ 230.23.40 Waiving Case Compensation Maximums

	(a) Overview
	(b) Extended or Complex Cases
	(1) If the legal or factual issues in a case are unusual, thus requiring the expenditure of more time, skill, and effort by the lawyer than would normally be required in an average case, the case is “complex.”
	(2) If more time is reasonably required for total processing than the average case, including pre-trial and post-trial hearings, the case is “extended.”
	(c) Determining Fair Compensation

	 responsibilities involved measured by the magnitude and importance of the case;
	 manner in which duties were performed;
	 knowledge, skill, efficiency, professionalism, and judgment required of and used by counsel;
	 nature of counsel’s practice and injury thereto;
	 any extraordinary pressure of time or other factors under which services were rendered; and
	 any other circumstances relevant and material to a determination of a fair and reasonable fee.
	§ 230.26 Case Budgeting
	§ 230.26.10 Overview
	§ 230.26.15 Case-Budgeting Attorneys

	(a) Every circuit should have available at least one case-budgeting attorney.
	(b) Reviewing judges should give due weight to the case-budgeting attorney’s recommendations in reviewing vouchers and requests for expert services, and must articulate their reasons for departing from those recommendations.
	§ 230.26.20 Case-Budgeting Procedures

	(a) If a court determines that case budgeting is appropriate (either on its own or upon request of counsel), counsel should submit a proposed initial litigation budget for court approval, subject to modification in light of facts and developments that...
	(b) Case-budgeting forms (Forms CJA 28A – CJA 28H), together with instructions for their use, may be found on the public judiciary website.
	(c) Case budgets should be submitted ex parte and filed and maintained under seal.
	(d) For general information on case-budgeting principles relating to capital cases, see:  Guide, Vol. 7A, § 640.
	§ 230.26.30 Investigative, Expert, and Other Services

	(a) Recognizing that investigative, expert, and other services may be required before there is an opportunity for counsel to prepare a case budget or for the court to approve it, courts should act upon requests for services where prompt authorization ...
	(b) Courts, in examining the case budget, may reconsider amounts authorized for services before the budget’s approval; however, courts must not rescind prior authorization where work has already been performed.
	§ 230.30 Supporting Memorandum Justifying Compensation Claimed
	(a) Claim for Less than the Case Compensation Maximum
	(b) Claim for More than the Case Compensation Maximum
	(1) In any case in which the total compensation claimed is in excess of the statutory case compensation maximum, counsel will submit with the voucher a detailed memorandum supporting and justifying counsel’s claim that:

	 the representation given was in an extended or complex case (see:  § 230.23.40(b)), and
	 the excess payment is necessary to provide fair compensation (see:  § 230.23.40(c)).
	(2) Upon preliminary approval of such claim, the presiding judicial officer should furnish to the chief judge of the circuit a memorandum containing the recommendation and a detailed statement of reasons.
	§ 230.33 Review and Approval of CJA Vouchers
	§ 230.33.10 Standard for Voucher Review

	Voucher cuts should be limited to:
	(1) Mathematical errors;
	(2) Instances in which work billed was not compensable;
	(3) Instances in which work was not undertaken or completed; and
	(4) Instances in which the hours billed are clearly in excess of what was reasonably required to complete the task.
	§ 230.33.20 Impact of an Appropriation Shortfall on Voucher Review
	§ 230.33.30 Notification of Proposed Reduction of CJA Compensation Vouchers

	(a) The CJA provides that the reviewing judge must fix the compensation and reimbursement to be paid to appointed counsel.  If the court determines that a claim should be reduced, appointed counsel should be provided:

	 prior notice of the proposed reduction with a brief statement of the reason(s) for it, and
	 an opportunity to address the matter.
	(b) Notice need not be given to appointed counsel where the reduction is based on mathematical or technical errors.
	(c) Nothing contained in this guideline should be construed as requiring a hearing or as discouraging the court from communicating informally with counsel about questions or concerns in person, telephonically, or electronically, as deemed appropriate ...
	§ 230.33.40 Independent Review Process

	(a) Every district or division should implement an independent review process for panel attorneys who wish to challenge any reductions to vouchers that have been made by the presiding judge.
	(b) Any challenged reduction should be subject to review consistent with this independent review process.
	(c) All processes implemented by a district or division must be consistent with the statutory requirements for fixing compensation and reimbursement to be paid under 18 U.S.C. § 3006A(d).
	§ 230.40 Payments by a Defendant
	(a) An attorney appointed under the CJA may not accept a payment from or on behalf of the person represented without authorization by a U.S. district, circuit, or magistrate judge on Form CJA 7.
	(b) If such payment is authorized, it should be deducted from the fee to be approved by the court under 18 U.S.C. § 3006A(d).  The combined payment to any one attorney for compensation from both the person represented and the CJA is subject to applica...
	(c) When the court determines that a person who received representation under the CJA was financially ineligible for those services at the time they were rendered, and directs that the person reimburse the government, the payment should be made by che...
	(d) Under 18 U.S.C. § 3006A(f), a judicial officer is not authorized to require reimbursement as a condition of probation, and the Judicial Conference position is that reimbursement of the cost of representation under the CJA should not be made a cond...
	§ 230.43 Approval Authority of U.S. Magistrate Judges
	§ 230.46 Prior Authorization for Appointed Counsel to Incur Expenses
	§ 230.50 Proration of Claims
	(a) When a defendant is charged in one indictment with severable counts, one voucher should be submitted and one maximum applied under 18 U.S.C. § 3006A(d)(2), whether or not the counts are severed for trial.
	(b) When a defendant is charged in two or more indictments (other than a superseding indictment or information), a separate voucher should be submitted, and a separate maximum applied under 18 U.S.C. § 3006A(d)(2), for each indictment, whether or not ...
	(c) Where single counsel is appointed to represent multiple defendants, separate vouchers should be submitted, and a separate maximum applied under 18 U.S.C. § 3006A(d)(2), for each defendant represented.
	(d) Whenever appointed counsel submit separate vouchers, as provided by this section, time spent in common on more than one indictment or case must be prorated among the indictments or cases on which the time was spent, and each indictment or case mus...
	(e) Time or expenses “spent in common” includes work performed simultaneously or within the same unit of time, or expenses incurred, for more than one representation (e.g., travel on behalf of more than one client).  Double billing of time or expenses...
	(f) While time spent in common on more than one CJA representation must be prorated, the entire amount of travel or other expenses applicable to more than one CJA representation must be billed to one representation.  The supporting materials to the vo...
	(g) If the attorney is billing under the CJA for time or expenses, including travel, that were spent in common for a purpose other than a CJA representation, the attorney must report such information so that the court can determine whether, in fairnes...
	(1) The attorney should explain the rationale for billing under the CJA, and the court may conduct a further inquiry.
	(2) In determining whether time or expenses spent in common for a purpose other than a CJA representation should be apportioned, the court should consider:

	 the time or expenses reasonably expended in the performance of the attorney’s duties under the CJA in relation to the time or expenses expended furthering other purposes;
	 the significance to the CJA representation of the duties performed or expenses incurred; and
	 the likelihood that the attorney would have performed the services or incurred the expenses under the CJA in the absence of the other purposes.
	(h) Proration of time among CJA representations must not result in an appointed counsel billing a larger amount than would have been billed if all the time was assigned to one representation.
	§ 230.53 Compensation of Co-Counsel
	§ 230.53.10 Without Separate Appointment

	(a) Unless separately appointed in accordance with § 230.53.20(b) or Guide, Vol. 7A, § 620.10, co-counsel or associate attorneys may not be compensated under the CJA.
	(b) However, an appointed counsel may claim compensation for services furnished by a partner or associate or, with prior authorization by the court, counsel who is not a partner or associate, within the maximum compensation allowed by the CJA, separat...
	§ 230.53.20 With Appointment

	(a) In an extremely difficult case where the court finds it in the interest of justice to appoint an additional attorney, each attorney is eligible to receive the maximum compensation allowable under the CJA.
	(b) The finding of the court that the appointment of an additional attorney in a difficult case was necessary and in the interest of justice must appear on the Order of Appointment.  For appointment of more than one attorney in capital cases, see:  Gu...
	§ 230.56 Substitution of Counsel
	§ 230.60 Attorney Compensation for Travel Time
	(a) Compensation must be approved for time spent in necessary and reasonable travel.
	(b) Ordinarily, compensable time for travel includes only those hours actually spent in or awaiting transit.  Therefore, if a trip necessarily and reasonably requires overnight lodging, compensable travel time to the destination from the claimant’s of...
	(c) Compensation for travel time is paid at a rate not to exceed the rate provided in 18 U.S.C. § 3006A(d) for “time reasonably expended out of court.”
	§ 230.63 Reimbursable Out-of-Pocket Expenses
	§ 230.63.10 Overview
	§ 230.63.20 Reimbursement for Transcripts

	(a) Generally, court reporters or reporting services which furnish court authorized transcripts in CJA cases claim and receive compensation for their services on the Form CJA 24 (Authorization and Voucher for Payment of Transcript).  See:  Guide, Vol....
	(b) The cost of transcribing depositions in criminal cases is the responsibility of the Department of Justice under Rule 17(b) of Fed. R. Crim. P.
	§ 230.63.30 Computer-Assisted Legal Research

	(a) The cost of use, by appointed counsel, of computer-assisted legal research services, may be allowed as a reimbursable out-of-pocket expense, provided that the amount claimed is reasonable.
	(b) Whenever appointed counsel incurs charges for computer-assisted legal research, counsel should attach to the compensation voucher a copy of the bill and receipt for the use of the legal research services or an explanation of the precise basis of t...
	(c) If the amount claimed is more than $500 or if it includes costs for downloading or printing, counsel should include a brief statement of justification.
	§ 230.63.40 Travel Expenses

	(a) Travel by privately owned automobile should be claimed at the mileage rate currently prescribed for federal judiciary employees who use a private automobile for conduct of official business.  Parking fees, ferry fares, and bridge, road, and tunnel...
	(b) Per diem in lieu of subsistence is not allowable, since the CJA provides for reimbursement of expenses actually incurred.  Therefore, counsel’s expenses for meals and lodging incurred in the representation of the defendant would constitute reimbur...
	(c) In determining whether actual expenses incurred are “reasonable,” counsel should be guided by the prevailing limitations placed upon travel and subsistence expenses of federal judiciary employees in accordance with existing judiciary travel regula...
	(d) Government travel rates at substantial reductions from ordinary commercial rates may be available from common carriers for travel authorized by the court in connection with representation under the CJA.  To obtain such rates, attorneys must contac...
	§ 230.63.50 Interim Reimbursement for Expenses

	(a) Where it is considered necessary and appropriate in a specific case, the presiding judge or U.S. magistrate judge may, in consultation with the AO’s Defender Services Office, arrange for interim reimbursement to counsel of extraordinary and subst...
	(b) Interim reimbursement should be authorized when counsel’s reasonably-incurred out-of-pocket expenses for duplication of discovery materials made available by the prosecution exceed $500.
	§ 230.63.60 Reimbursement for Expenses Incurred Defending Malpractice Allegations

	(a) Courts are authorized to reimburse panel attorneys for expenses reasonably incurred in defending actions alleging malpractice in furnishing representational services under the CJA.  See:  18 U.S.C. § 3006A(d)(1), as amended by the Federal Courts I...
	(b) The total reimbursement must not exceed the deductible amount of counsel’s professional liability insurance policy or $5,000, whichever is less.  Expenses qualifying for reimbursement may include, but are not limited to:

	 the costs of transcripts;
	 witness fees and costs; and
	 attorney fees.
	(c) In determining reasonable attorney fees for this purpose, CJA rates are inapplicable.
	(d) Compensation for representing oneself in defending the action alleging malpractice, or, if represented by counsel, for time spent assisting that counsel in defending the action, is not reimbursable.
	(e) No reimbursement will be made if a judgment of malpractice is rendered against the attorney; in view of this prohibition, no reimbursement should be provided until the malpractice claim is resolved.
	(f) Reimbursement should be claimed under the expense categories on a Form CJA 20 (or, where the appointment was in a capital matter, Form CJA 30), and supporting documentation should be attached.
	§ 230.63.70 Other Reimbursable Expenses


	 telephone toll calls;
	 telegrams;
	 photographs; and
	 copying (except printing — see:  § 230.66.40).
	§ 230.66 Non-Reimbursable Expenses
	§ 230.66.10 General Office Overhead

	(a) General office overhead includes general office expenses that would normally be reflected in the fee charged to the client.  The statutory fee is intended to include compensation for these general office expenses.
	(b) Except in extraordinary circumstances (see:  Guide, Vol. 7A, § 320.70.30), whether work is performed by counsel or other personnel, the following expenses associated with CJA representation are not reimbursable:

	 personnel;
	 rent;
	 telephone service; and
	 secretarial.
	§ 230.66.20 Items and Services of Personal Nature
	(a) The cost of items of a personal nature purchased for or on behalf of the person represented are not reimbursable under the CJA.  Such items include:

	 purchasing new clothing or having clothing cleaned;
	 getting a haircut;
	 furnishing cigarettes, candy or meals, etc.
	(b) The cost of services of a personal nature and expenses incidental thereto which cannot be considered legal representation are not compensable under the CJA.  Such services include:

	 assisting the defendant in the disposition of the defendant’s personal property;
	 arranging for the placement of minor children of the defendant;
	 assisting the defendant in executing the conditions of probation;
	 providing legal assistance in matters unrelated to the litigation of the case, although incidental to the defendant’s arrest, etc.
	§ 230.66.30 Filing Fees
	§ 230.66.40 Printing and Copying of Briefs
	(a) The expense of printing briefs, regardless of the printing method utilized, is not reimbursable.
	(b) The cost of photocopying or similar copying service is reimbursable.
	§ 230.66.50 Service of Process
	§ 230.66.60 Taxes

	§ 230.70 Writ of Certiorari
	§ 230.73 Interim Payments to Counsel
	§ 230.73.10 Non-Death Penalty Cases

	(a) Where it is considered necessary and appropriate in a specific case, the presiding trial judge may arrange for periodic or interim payments to counsel.
	(b) Appx. 2C (Procedures for Interim Payments to Counsel in Non-Death Penalty Cases) contains instructions on the procedures for effecting interim payments to counsel, and a sample memorandum order on this subject that provides for two alternative pay...
	(c) The payment options provided in Appx. 2C are designed to strike a balance between the interest in relieving court-appointed attorneys of financial hardships in extended or complex cases, and the practical application of the statutorily imposed res...
	(d) Other interim payment arrangements which effectuate this balance may be devised in consultation with the AO’s Defender Services Office.
	§ 230.73.20 Death Penalty Cases

	§ 230.76 Record Keeping
	§ 230.80 Annual Report of Attorney Compensation Exceeding 1,000 Hours
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